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Court of Appeals of the District of Columbia. 


No. 4002. 

Andrew J. Lehmer, Appellant, 

\s. 

Ch.\rles J. H.\rdy, Jr., et al. 


1 In the Supreme Court of the District of Columbia, Holding a 

Special Term for Probate Business. 

Gdn. No. 5892. 

In re the Guardianship of Ruth Lehmer, Minor. 

The petition of Andrew J. Lehmer states to the Court as follows: 

1. That he is a citizen of the United States and a resident of the 
State of New York. 

2. That Ruth Lehmer is a citizen of the United States and a 
resident of the District of Columbia, and is a minor of the age of 
about five j^ears; that she was born on the 1st day of March, 1917, 
and that her father, Leroy L. Lehmer and her mother Elizabeth 
M. Lehmer, are both dead, her father and mother both being killed 
in the Knickerbocker Theater disaster on January, 28,1922. 

3. That the said Ruth Lehmer will be entitled, after the adminis¬ 
tration of her fathers estate to about $15,000.00, consisting of money 
on deposit in banks in the District of Columbia and New York, and 
stocks and bonds and household effects, but said money will not be 
payable to her or her guardian until after the administration case 
has been completed. 

4. That it is desirable at this time to have a guardian of the per¬ 
son appointed for said Ruth Lehmer, petitioner not requesting the 
appointment of a guardian for the estate in order to save the premium 
for the first year on the bond that would be required if a guardian 
for the estate is appointed now and for the further fact that said 
guardian would not have any assets turned over to him until the 

administration year was up. 

2 5. Petitioner is the grandfather of said Ruth Lehmer and 

she is now in his custodv and control. Petitioner and his 

wife have a home in Mt. Vernon, New York, and are ready and will¬ 
ing to take care of said minor. Petitioner is the president of G. \V. 

l_4002a 
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Koch & Son, manufacturers of lh<ih grade wood flooring and is well 
able to give said minor a comfortable home. 

0. Petitioner is advised that because of the foregoing facts that he 
would be eligible, and it would be desirable for the Court to appoint 
him as guardian of said minor. 

Wherefore, petitioner prays: 

1. That an order may be passed appointing him guardian of the 
] erson at this time of said Ruth Lehmer, minor, with the right to 
come in at a later date and ask to he api)ointed guardian of said 
minor's estate. 

2. And for such other and further relief as the nature of the 
case mav require. 

ANDREW J. LEIIMER. 

0. CLINTON JAMES, 

THOMAS L. SIMMERMAN, Jr., 

Att&rneijs for Petitioner. 

% 

State of New York, 

County of Nciv }rl:, .vx; 

Andrew J. Lehmer being fii’st duly sworn de]>oses and says that 
he is the petitioner named in the foregoing petition by him sub¬ 
scribed; that he has read the same and knows the contents thereof; 
that the matters therein stated upon his own knowledge are true 
and that as to those stated upon information and belief he believes 
them to be true. 

ANDREW J. LEHMER. 

3 Subscribed and sworn to before me this 4th day of 
February, 1922. 

J.^ N. MAGEE, Jr., 
Commissioner of Deeds. 

Term expires Dec. 20, 1923. 

Bronx County Clerk’s No. 25. 

Bronx County Register No. 3030. 

(Endorsement*: Petition for Guardian. Filed Feb. 7, 1922. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

4 Upon consideration of the petition for the appointment of 
a guardian to the person of Ruth Lehmer, born the 1st 

day of March, 1917, and said minors personal presence in Court ex¬ 
cused for good cause shown, it is this 8th day of February’, 1922, 
Ordered and Decreed that Andrew J. Lehmer be and he is hereby 
appointed guardian of the person of siiid Ruth Lehmer, born March 
1st, 1917, and that letters of guardianship issue to him accordingly. 

By the Court: 

A. A. HOEHLING, 

Justice. 
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(Endorsement: Order appointing Guardian of the person. Filed 
Feb. 8, 1922. .James Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 

5 The petition of Andrew J. Lehmer states to the Court as 
follows: 

1. That he is a citizen of the United States and a resident of 
the State of New York and files this petition as the grandfather of 
the minor hereinafter mentioned. 

2. That Ruth Lehmer, born on the 1st day of March, 1917, Js 
the minor child of the late Lerov L. Lehmer and Elizabeth M. 

4 / 

Ivolimer, both parents having departed this life on January 28, 1922, 
said Ix?rov L. Lehmer dving testate. 

o. That the said minor is the onlv heir at law jof the aforesaid 
I>eroy L. Lehmer and Elizabeth M. Lehmer and is entitled, after the 
administration of her fathers estate, to about $20,000.00 eonsisting 
of money on deposit in banks in the District of Columbia and the 
Suite of New York, and stoc*ks and bonds and household effects. 

4. Tliat heretofore, to-wit, on the 8th day of February 1922, by 
order of this Honorable Court your petitioner was appointed guardian 
of the person of the said Ruth I^ehmer and said petitioner is now 
entitled to the custody and control of said minor. 

5. That for the purpose of caring for the property hereinbefore 
described it is neces.sary that some fit and proper person be appointed 
guardian of the estate of said infant in accordance with the law. 

Petitioner is advised that because of the foregoing facts that he 
would be eligible and it would be desirable for the Court to appoint 
him as guardian of the estate of said minor, so that he would be 
guardian both of the person and estate of said minor. 

Wherefore, the premises considered your petitioner prays: 

1. That the Court may appoint a guardian of the estate 

6 of said minor, upon his giving bond in the amount required 
by the Court. 

2. And for such other and further relief as the nature of the case 
mav require. 

ANDREW J. LEHMER. 

C. CLINTON JAMES, 

THOS. L. ZIMMERMANL^ Jr., 

A ttorneys for Petitioner, 

State of New York, 

County of New York, ss: 

Andrew J. Lehmer being first duly sworn deposes and says that he 
is the petitioner name.s in the foregoing petition by him subscribed; 
that he has read the same and knows the contents thereof; that the 
matters therein stated upon his own knowledge are true, and that 
as to those stated upon information and belief he believes them to be 
true. 


ANDEW J. LEHMER. 
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Subscribed and sworn to before me this loth day of Feb., 1922. 

[Notarial Seal.] CLINTON S. DONALDSON, 

Notary Public, Y. 

Notary Public, Nassau County. 

Certificate filed in New York County. 

Clerk’s No. 105; Register’s No. 3102. 

Commission expires March 30,1923. 

(Endorsement: Petition for Appointment of Guardian of Estate. 
Filed Feb. 16, 1922. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 

7 Upon consideration of the petition of Andrew J. Lehmer, 
filed herein on the 16th day of P'ebruar\', 1922, and it ap¬ 
pearing to the Court that the infant, Ruth Lehmer is five years of 
age and is at present out of the jurisdiction of the Court, and her 
personal presence in court is thereby excused, it is this 16th day of 
February, 1922, Adjuded, Ordered and Decreed that the sjiid Andrew 
J. Lehmer be and he hereby is a})])ointed guardian of the estate of 
said Ruth Lehmer, born on the 1st day of March, 1017, upon his 
filing an undertaking herein as reejuired by law in the sum of 
Twenty-five Thousand ($25,000.00) Dollars, conditioned for the 
faithful performance of the trust in him reposed. Provided that 
he shall first execute a non-resident power of Attorney in accordance 
with Sec. 308A of the Code of law for the District of Columbia. 

Bv the Court: 

WILLIAM HITZ, 

Jmtice. 

(Endorsement: Order appointing guardian of the estate. Filed 
Feb. 16, 1922., James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

8 H. J. B. 

Petition to Vacate Appointment of Guardian. 

Your petitioners, Charles J. Hardy, Jr., and Helen E. Hardy re¬ 
spectfully show to the Court: 

1. That they are citizens of the United States and residents of the 
city and state of New York. 

2. That your petitioner, Helen E. Hardy, is the aunt of the minor 
Ruth Lehmer and was the sister of the mother of said Ruth I.(ehmer. 
Your petitioner, Charles J. H<u’dy, Jr., is the husband of Helen E. 
Hardy and they file this petition as next of friend of said Ruth 
Lehmer and as her adopted parents as more fully hereinafter set out. 

3. That there is attached hereto and made a part hereof a certified 
copy of the proceedings in the Surrogate’s Court in and for the 
County of New York, Borough of Manhattan, State of New York, 
containing the petition of your petitioners herein for the adoption 
of said Ruth Lehmer, whose full name is Ruth Gladys Alma Lehmer, 


ANDREW J. LEHMER VS. C. J. HARDY, JR., ET AL. 5 

reciting among other-things that immediately on being notified of 
the death of her parents, petitioners came to Washington and took 
said minor into their custody and took her to the home of her mater¬ 
nal grandparents, Mr. and Mrs. Emil Theodore Mueller of 119 
Winfred Avenue, Sherwood Park, Yonkers, New York, in whose 
lawful custody said Ruth Gladys Alma Lehmer, the minor herein, • 
was then placed and has ever since remained; that Said minor has no 
brothers and sisters and petitioner, Helen E. Hardy, is the full mater¬ 
nal aunt of said infant; that Mr. and Mrs. Mueller consented to the 
adoption of said infant by your petitioners, which petitioners desired 
to do pursuant to the statutes of the State of New York and the con¬ 
sent of Mr. and Mrs. Mueller is anne.xed to the petition; that peti¬ 
tioners have sufficient means to properly care for the infant 

9 and presented to the court the instruments required by section 
3, article 7 of the Domestic Relations Law of the State of New 

York, e.xecuted by them and the maternal grandparents, the persons 
having the actual custody; and also containing the decree of surro¬ 
gate James A. Foley of said Surrogate’s Court, dated February 21, 
1922, reciting and finding the jurisdictional facts, allowing and con¬ 
firming the adoption by }>etitioners of said Ruth Gladys Alma Leh¬ 
mer, an infant female child, born on the first day of March, 1917, 
and further ordering, adjudging and decreeing that the said child 
was henceforth to be regarded and treated in all respects as the law¬ 
ful child of your petitioners. 

4. At the time of the death of the parents of said minor, she was 
in their custody in their apartment in 2151 California Street, North¬ 
west, Washington, District of Columbia, sleeping in a bed where her 
mother had placed her a short time before. Andrew J. lehmer, 
heretofore appointed as her guardian, was also in said apartment dur¬ 
ing that night as a guest. When said minor waked the next- morn¬ 
ing she was from that time in the custody of other persons than said 
Andrew J. Lehmer until the arrival of petitioners in Washington in 
the afternoon of said day, namely, Sunday, January 29, 1922; when 
she was placed in the custody and control of petitioners, and particu¬ 
larly in the custody and control of petitioner, Helen E. Hardy, with 
the full knowledge and consent of the said Andrew J. Lehmer and of 
all persons interested in and having knowledge of the situation of 
said minor. With the full knowledge, consent and approval of 
the said Andrew J. Lehmer, the said minor was on January 31,1922, 
taken by you petitioners to the city of New York with the intent 
and purpose of immediately making and continuing her permanent 
home, residence and domicile with your petitioners in the 

10 State, County and City of New York. Upon, from and after 
the departure of petitioners with said minor from the Dis¬ 
trict of Columbia on said January 31,1922, the residence, permanent 
home and domicile of said minor ceased 

2 . 

to be in the District of Columbia and became that of the City, County 
and State of New York. Upon arrival in New York, prtitioners, 
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with the full knowledge, consent and approval of the said Andrew 
J. Lehiner and of other relatives of his, the said minor was by peti- 
taoners temporarily placed in the actual care and home of the father 
and mother of petitioner, Helen E. Hardy, until such time as peti¬ 
tioners could provide for themselves and said minor a home suitable 
for her and them and said minor has continued to be and live in 
said home from then until the present time, and during all this 
time her care, maintenance and education has been under the per¬ 
sonal direction and control and at the expense of petitioners, and 
particularly of petitioner, Helen E. Hardy. 

o. At the time of filing of the petition by Andrew J. Lehmer and 
at the time of the passing of the order on Feb. 8, 1022, appointing 
said Andrew J. Lehmer guardian of the person of said minor, she 
was a resident of and domiciled in the City, County and State of 
New York and was not a resident of nor domiciled in the District 
of Columbia, all of which was well and personally known to the 
said Andrew J. Lehmer, and at the time of the filing of said peti¬ 
tion and of the signing of said order, she was in the actual custody 
of Mr. and Mrs. Emil T. Mueller, the father and mother of peti¬ 
tioner, Helen E. Hardv, and was not in either the care, custody, con- 
trol or subject to the direction, wish, or will any respect of the said 
Andrew J. Lehmer, all of which the said Andrew J. Lehmer person¬ 
al Iv well knew. 

«/ 

11 (). Petitioners further show that no notice of any sort per- 

sonallv or Iw substituted service, nor otherwise, was given bv 
or for the said Andrew J. Lehmer of the application to this Court 
for the appointment of a guardian of the pereon or estate of the 
said minor; and petitioners learned of the same by accident from 
another than the said Andrew J. Lehmer after the signing of the 
said order. 

7. Petitioners further show to this court that subsequently to the 
appointing by this court of said Andrew J. Lehmer, as guardian of 
the person of said minor, he filed his second petition in this cause 
for the appointment of 

3 . 

himself as guardian of the estate of said minor, basing his right 
thereto solely upon the fact that this court had theretofore af)pointe<i 
him as guardian of the pei*son of said minor and this was done with¬ 
out any notice of any sort to petitioners or any of the persons hav¬ 
ing the actual custody or control of said minor and neither the pe¬ 
titioners nor tlie said Mr. and Mi's. Emil T. Mueller knew of the 
same until after the signing of said order. 

Thereafter, the .said Andrew .1. Lehmer filed in the Supreme Court 
of Westche.'^ter County, State of New York, his petition reciting that 
he resides at 115 Noi1h High Street, Mount Vernon, County of 
AVestchester, State of New York; that he is the paternal grandfather 
of said infant; that her father and mother are dead, giving their 
names and their death on January 28, 1922, in Washington, D. C.; 
and that her father died testate, but made no provision for the cus- 
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tody or guardianship of said minor; that previous to their death 
they had for two years passed resided in Washington, District of 
Columbia, in which city the minor resided with them; that on Feb¬ 
ruary 8,1922, said Andrew J. Lehmer, by order of this Court 

12 was appointed guardian of the person of said minor and by 
order of February 16, 1922, he was appointed guardian of 

the property of said minor (the same being the two orders hereto¬ 
fore referred to as having been passed in this cause); that the rela¬ 
tives of said minor are as set out in a list which includes your pe¬ 
titioners and the said Emil T. and Marie S. Mueller; that the minor 
was then detained from possession of petitioner by said Emil T. 
Mueller and his wife, who reside at 119 Winfred Avenue, Sherwood 
Park, Yonkers, New York; that said infant had not been committed 
and was not detained by virtue of any judgment, decree, order or 
process specified in the Civil Practice Act that the cause or pretense 
of such imprisonment or restraint is that your petitioners whose re¬ 
lationship is the aunt and uncle of said minor, claim that they have 
adopted the minor at the consent of the Surrogate’s Court of New 
York County, that after the adoption they did not take said infant 
into their custody and possession, but delivered her to the possession 
of said Emil T. and Marie S. Mueller; that there has been no legal 
adoption upon the consent of the proper parties as provided by the 
statutes; and as paternal grandfather and guardian of the person 
and property of said minor, he is entitled to the custody of said 
minor during her minority; wherefore he prays for writ of habeas 
corpus directed to said !]mil T. and Marie S. !Mueller and your 

4. . 

petitioners commanding them to produce the body of said infant 
into said Court to l)e dealt with therein according to law. 

Upon this petition an order was issued on April 21, 1922, com¬ 
manding the petitioners and said Emil and Marie S. Mueller to have 
the lx)dy of said minor, together with the time and cause of deten¬ 
tion on April 25, 1922, at 10 o’clock a. m.; that process not being 
served on petitioners herein, the order was continued to May 

13 22, 1922, on which day at the request of attorney for pe¬ 
titioner therein, Andrew J. Lehmer, the proceedings were 

continued to June 1, 1922. 

8. Your petitioners show that the said order of this court appoint¬ 
ing the said Andrew J. Lehmer guardian of the person of said minor 
was inadvertently signed, that this court was without jurisdiction to 
pass said order because of want of notice or service of process and 
failure to have the said minor in court or to properly explain or 
excuse her absence and because she was at that time "neither resi¬ 
dent nor domiciled within the jurisdiction of this court, and that the 
said order appointing said Andrew J. Lehmer as guardian is void 
or voidable and should be set aside; that until same is set aside, the 
said Supreme Court for Westchester County in the State of New 
York in said habeas corpus proceedings may give to the said order 
of this Court full faith and credit under the Constitution or may 
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under tlie comity rule enforce it fully to the great prejudice of your 
petitioners and said minor. 

Wherefore the premises considered, your petitioners pray: 

1. That an order may l)e passed by this Court making them par¬ 
ties thereto and directing the said Andrew J. Lehmer to show cause 
why the said order passed by this Court on February 8, 1922, ap¬ 
pointing him guardian of the person of the said Kuth Lehmer, 
should not be vacated, annulled, set aside and held for naught. 

2. That the said Andrew J. Lehmer, pending the final decision 
of this proceeding be enjoined, and restrained from proceeding fur¬ 
ther in said Supreme Court of Westchester County or in any other 
way to disturb, control, 

5. 


direct or relieve the custody of said Ruth Lehmer in or from the 
petitioners or the said father and mother, Mr. and Mrs. Emil 
14 T. Mueller. 

3. For such other and further relief as to the court may 
seem just and proper. 

HELEN E. HARDY,' 

Bv CHARLES J. HARDY, Jr. 
CHARLh:S J. HARDY, Jr. 

WM. HENRY WHITE, 

Attorney for Petitioners. 


District of Columbia, 8^?; 

I, Cliarles J. Hardy, Jr., being duly sworn, on oath depose and 
say that I have read the foregoing petition by me subscribed and 
know the contents thereof; that the matters and things therein 
stated as of my own personal knowledge are true and that those 
stated on information and belief I believe to be true. 

CHARLES J. HARDY, Jr. 


Subscribed and sworn to before me this 23rd dav of May, A. D. 
1922 

[Notarial Seal.] ^ ELIZABETH R. BENZ, 

Notary Public, District of Columbia. 

15 At Chambers of the Surrogates^ Court Held in and for the 
Countv of New York at the Hall of Records, in the Bor- 
ough of Manhattan, City of New York, on the 21st Day 
of February, 1922. 

Present: Hon. James A. Foley, Surrogate. 

In the Matter of the Adoption of Ruth Gladys Alma Lehmer, a 
Minor under the Age of Tw'elve Years, by Cliarles J. Hardy, Jr., 
and Helen E. Hardy, His Wife, Foster Parents. 

On the annexed petition of Charles J. Hardy, Jr., and Helen E. 
Hardy, his wife, residing in the County of New York, verified Feb- 
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ruary 21, 1922, and the affidavit of Emil Theodore Mueller, sworn 
to February 21, 1922, whereby it appears that application is made 
for an order allowing and confirming the adoption by them of Ruth 
Gladys Alma Lehmer, an infant female child, born on the 1st day 
of March, 1917, in the City of New York, and the above-named 
parties having severally appeared before me and having been ex¬ 
amined pursuant to the provisions of the Domestic Relations Law, 
and said parties having presented to me an instrument containing 
substantially the consents required by said law and an agreement 
on the part of the foster parents to adopt and treat said minor as 
their own living child, together with a statement of the age of said 
child, and said instrument having been signed by said foster 

16 parents and by the maternal grandparents of the said infant,' 
being the only persons whose consent is necessary to the 

adoption, and having been acknowledged before me; and 

It appearing to my satisfaction from the examination had by me 
in the premises that the moral and temporal interest of the said 
minor will be prompted by the said adoption for the reason that 
the father and mother of said infant are dead, and that the said 
Charles J. Hardy, Jr. and Helen E. Hardy, are persons of sufficient 
means and are fit and proper persons to have the care and custody 
of said infant. 

Ordered, adjudged and decreed, that the adoption by Charles J. 
Hardv, Jr., and Helen E. Hardv, his wife, of Ruth Gladvs Alma 
Lehmer, an infant female child born on the 1st day of March, 1917, 
be and the same is herein* allowed and confirmed: and it is further 

i 

Ordered, adjudged and decreed that the said child shall hence¬ 
forth be regarded and treated in all respects as the lawful child of 
said Charles J. Hardv, Jr., and Helen E. Ilardv, his wife. 

JAMES A. FOLEY, 

Surrogate. 

17 Surrogate’s Court, New York County. 

In the Matter of the Adoption of Ruth Gladys Alma Lehmer, a 
Minor Under the Age of Twelve Years, by Charles J. Hardy, Jr., 
and Helen E. Hardv, His Wife, Foster Parents. 

Agreement, made this 21st day of February, 1922, by and between 
Charles J. Hardy, Jr., and Helen E. Hardy, his wife, of the County 
of New York, parties of the fii*st part, hereinafter called the ‘Toster 
parents,” and Emil Theodore Mueller and Marie Mueller, his wife, 
of the City of Mt. Vernon, County of Westchester, State of New York, 
maternal grandparents, parties of the second part; 

Whereas said foster parents are desirous of adopting, pursuant to 
the provisions of the Domestic Relations Law, Chapter 14, Article 7, 
an infant female child, Ruth Gladys Alma Lehmar, born on March 
1st, 1917, being an infant four and one-half years of age, and of ex¬ 
tending to the said child all the benefits, privileges and rights con¬ 
templated by said statute; 

2—4002a 
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Whereas, the said parties of the second part bein" the grand¬ 
parents of said infant and the lawful custodians of said infant, ap¬ 
prove of said adoption and consent thereto, 

Now, in consideration of the premises, said parties hereby mutually 
covenant and agree as follows: 

1st. The said foster parents hereby covenant and agree to 
IS adopt and treat said Ruth (lladys Alma Lehmer as their own 
lawful child, hereby extending and assuring to said child all 
the rights, privileges and benefits incident to such relation and hereby 
ixssume and acknowledge to fulfill all the responsibilities and duties 
of parents in respect to said child. 

2nd. The said parties of the second part do hereby consent to such 
adoption and covenant and agree to acquiesce therein, and to refrain 
from doing or causing to be done any act or thing whatsoever in¬ 
consistent or in any way interfering with the rights, privileges and 
duties of the said child when adopted, and do hereby fully surrender 
the said Ruth Gladys Alma Lehmer to said Charles J. Hardy, Jr., 
and Helen E. Hardy, his wife. 

In witness whereof, the said Charles J. Hardy, Jr., and Helen E. 
Hardy, parties of the first part, and Emil Theodore Mueller and 
Marie Mueller, parties of the second part, have hereunto severally set 
their hands and seals the dav and vear first above mentioned. 

CHARLES J. HARDY, Jr. [l- s.] 

HELEN E. HARDY. [l- s.] 

EMIL THEODORE MUELLER, [l- s.l 

MARIE MUELLER. [l. s.] 

In the presence of: 

PATRICK M. KELLY. 

19 State of New York, 

Co until of Xp.w Yo-rl:. .«.<?.• 

On the 2Ist day of February, 1922, before me, the Surrogate of 
the County of New York, personally came Charles J. Hardy, Jr., 
Helen E. Hardy, Emil Theodore Mueller and Marie Mueller, proved 
to me by the oath of Patrick M. Kelly, counselor at law, to be the in¬ 
dividuals described in and who executed the foregoing instrument, 
and they duly severally acknowledged to me that they executed the 
same. 

JAMES A. FOLEY, 

Surrogate. 

20 Surrogate's Court, New York County. 

In the Matter of the Adoption of Ruth Gladys Alma Lehmer, a 
Minor Under the Age of Twelve Years, by Charles J. Hardy, Jr., 
and Helen E. Hardy, His Wife, Foster Parents. 

To the Surrogates’ Court of the county of New York: 

The petition of Charles J. Hardy, Jr., and Helen E. Hardy, his 
wife, respectfully shows to this Court: 
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I. That your petitioners are adults, and lawfully married and re¬ 
side together at No. 98 Park Avenue, in the Borough of Manhattan, 
City and County of New York; that they have no children of their 
own. 

II. That on the 28th dav of Januarv, 1922, at the Citv of Wash- 
ington. District of Columbia, Le Roy L. Lehmer and Elizabeth M. 
Lehmer, the natural parents of said Ruth Gladys Alma Lehmer, were 
killed in a common disaster, to wit. the collapse of the Knickerbocker 
Theatre, in the northwest section of the City of Washington, District 
of Columbia. That at the time of said disaster the minor, Ruth 
Gladys Alma Lehmer, that your petitionei's seek to adopt, was resid¬ 
ing with her parents in the City of Washington, District of Columbia. 

That on January 29, 1922, the morning following said dis- 

21 aster, your petitioners were notified over the telephone that 
Le Roy L. I^ehmer, the father of said minor and Elizabeth M. 

Lehmer, the mother of said minor, had been killed in the above- 
mentioned disaster. That upon such notification your petitioners 
proceeded at once to the City of Washington, District of Columbia, 
and arranged for the identification of the bodies, and the removal of 
same to the home of their parents for burial, and at that time took 
into their custody the child of the deceased persons, to wit,—^said 
Ruth Gladys Alma Lehmer, the minor herein sought to be adopted, 
and brought said Ruth Gladys Alma Lehmer to the home of her 
maternal grandparents, Mr. and Mrs. Emil Theodore Mueller, of 119 
Winfred Avenue, Sherwood Park, Yonkers, New York, in whose 
lawful custody said Ruth Gladys Alma Lehmer, the minor herein, 
was then placed, and has ever since remained. Your petitioners 
further state that said minor has no brothers or sisters, and that your 
petitioner Helen E. Hardy is the full maternal aunt of said infant. 

III. Your petitioners have called upon and seen said Mr. and Mrs. 
Emil Theodore Mueller, and were informed by them that they 
would be willing to sign a consent to the adoption of the said infant, 
Ruth Gladys Alma Lehmer, by your petitioners. That your pe¬ 
titioners are now desirous of adopting said child as their own lawful 
child, pursuant to the statute of the State of New York, in such case 
made and provided. That the said Mr. and Mrs. Emil Theodore 
Mueller, the maternal gTand})arents of said infant, consent to such 
adoption, and have signed a formal agreement and consent thereto, 
which is annexed to this petition. That your petitioners have suf¬ 
ficient means properly to care for the said infant, and have now signed 

and present herewith the instruments required by Section III. 

22 Article VII of the Domestic Relations Law, and also signed 
and executed by the maternal grandparents of said infant. 

That no other application has been made to any surrogate or court 
for such an order. That there are no other parties interested in this 
proceeding, except those above mentioned. 

Wherefore, your petitioner pray for an order of the surrogate of 
the County of New York allowing and confirming said adoption and 
denoting that the said infant, Ruth Gladys Alma Lehmer, shall 
henceforth be regarded and treated as your petitioners own lawful 
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child, and be accorded all the ri^jhts and privileges conferred by law, 
and for such other and further relief as to the court may seem just 
and proper in the premises. 

CHARLES J. HARDY, Jr. 

HELEN E. HARDY. 

State of New York, 

County of Neui York. 

Charles J. Hardy, Jr., and Helen E. Hardy, being duly sworn, 
depose and say that they are the petitioners named in the foregoing 
petition; that they have read the same and know the contents thereof, 
and that the same is true to their own knowledge, except as to the 
matters therein stated to be alleged on information and belief, and 
as to those matters thev believe it to be true. 

CHARLES J. HARDY, Jr. 

HELEN E. HARDY. 

Sworn to before me this 21st dav of Februarv, 1922. 

JAMES A. FOLEY, 

Surrogate. 


23 Surrogate's Court, New York County. 

In the Matter of the Adoption of Ri th Gladys Alma Leii.mer, a 
Minor Under the Age of Twelve Years, by Charles J. Hardy, Jr., 
and Helen E. Hardy, His Wife, Foster Parents. 

State of New York, 

County of New York, ss: 

Emil Theodore Mueller, being duly sworn, deposes and says, that 
he resides at 119 Winfred Avenue, Sherwood Park, Yonkers, New 
York, and is the maternal grandfather of the infant above men¬ 
tioned. The said infant was born on the 1st day of March, 1917, at 
New York Citv; that LeRov^ L. Lehmer, father of said infant, and 
Elizabeth M. Lehmer, mother of said infant, were killed on the 28th 
day of January, 1922, at the city of Washington, District of Co¬ 
lumbia; that there is no other pei’son than deponent and the peti¬ 
tioners herein who claims the custodv of said infant. 

EMIL THEODORE MUELLER. 

Sworn to before me this 21st dav of Februarv. 1922. 

JAMES' A. FOLEY, 

Surrogate. 

24 ■ No. —. 

State of New York, 

County of New Yo-rk ss: 

I, James A. Donegan, Clerk of said County and Clerk of the Su¬ 
preme Court of said State for said County, do certify, that I have 
compared the preceding with the original certificate of Order, Peti- 
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tion and Affidavit, on file in my office, and that the same is a correct 
Transcript therefrom, and of the whole of such original. 


Indorsed: Filed. Recorded Feby. 21,1922,1 h., 11 m. 


In witness whereof, I have hereunto subscribed my name and 
affixed my official seal, this 27 day of Feby. 1922. 


[Court Seal.] 


JAMES A. DONEGAN, 

Clerk. 


(Endorsement: Petition to vacate appointment of Guardian. Leave 
is hereby given to file the within petition this twenty-fourth day of 
May, A. D. 1922. Jennings Bailey, Justice. Filed May 24, 1&22. 
James Tanner, Register of Wills, D. C., Clerk of Probate"Court.) 



M. M. B. 


Answer of Andrew J. Lehmer to the Petition of Charles J. Hardy 

and Helen E. Hardv. 

t/ 

Respondent Andrew J. Lehmer for answer to the petition of 
Charles J. Hardy and Helen E. Hardy herein filed says: 

(1) He admits the allegations of paragraphs one and two of said 
petition except that he denies that said petitioners are lawfully the 
adopted parents of said infant, Ruth Lehmer. 

(3) He admits that the proceedings recited in paragraph three 
as having occurred in the Surrogate Court for the County of West¬ 
chester, State of New York, occurred as therein recited but, upon 
the ground and for the reasons hereinafter stated, denies that they 
were legal and valid and denies that they were or are of any material¬ 
ity in connection with the application for revocation of his guardian¬ 
ship of said infant. While he is willing to admit that petitioners in 
said Surrogate's Court, made the recitals set forth in said paragraph, 
he denies the recital that said petitioners took said infant into their 
custody and that she has been in the lawful custody of the parents of 
petitioner Helen E. Hardy ever since and avers the facts to be that 
while the said infant was taken to New York immediately after the 
death of her parents, this respondent and said petitioners traveled 
on the same train with her and she was as much in his custody as 
theirs and while it is true that she was taken to the home of the 
parents of petitioner Helen E. ,Hardy, it is not true that she 
26 was and has been lawfully in their custody in the sense that 
this respondent has surrendered or yielded his custody of her 
either permanently or temporarily. And as he had been lawfully 
appointed guardian of the person and estate of said infant before the 
decree of adoption of said Surrogate's Court was passed, he avers that 
said decree was and is void and of no effect under the laws of the 
State of New York and ought not to be recognized by this Court as a 
ground for revoking his letters of guardianship, because the same was 
passed without his consent and without notice to him and at a time 
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when he was entitled, lawfully, to the custody of said infant, as her 
jiuardian ai>i>ointcd hy this court. In this connection he respect¬ 
fully calls the Court's attention to the jwoyisions of Section 111 of 
Article 7 of the Domestic Relations Law of the State of New York, 
relating to the consent necessary in case of adoption, as follows: 

“Sec. Ill—When Consent Necessary.—Consent to adoption is 
necessary as follows: 


1. Of the minor if oyer twelye yeai*s of age. 

2. Of the foster ])arent's hushand and wife, unless lawfully sep- 
arate<l, or unless they jointly ado])t such minor. 

‘1. Of the parents or surviying parent of a legitimate child, and 
the mother of an illegitimate child: hut the consent of a ]xirent who 
has abandoned the child, or is depriyed of ciyil rights or diyorced 
hecausc of his or her adultery or cruelty, or adjudged to he insane, 
or to he an hahitual drunkard or judicially dej)riyed of the custody 
of the child on account of cruelty or neglect is unnecessary; except¬ 
ing howeyer. that eyen such ])arent were diyorced because of adultery 
or cruelty, notice shall l)e giyen to both th.e parents personally or 
in such manner as may l)e directed by th.e judge of a court of com¬ 
petent jurisdiction. 

27 4. Of a person of full age haying lawfid custody of a child, 

if any such ]>erson can he found', when the child has no father 
or mother Hying or no father or mother whose consent is neces- 
,«ary under the last sulxliyision. If such child has no father or 
mother Hying, and no j^erson can l)e found who has the lawful 
custody of the child, the Judge or Surrogate shall recite such fact in 
the order allowing the adoption.'’ 

And he respectfully represents thnt he. as the guardian of sjiid 
child, was lawfully entitled to custody of her and that without his 
consent said ]>retended ado])tion was and is yoid. 

(4) lie admits that said minor, at the time of the death of her 
jnnents, was sleeping in a bed in their a]>artment and also that he 
was asleep in said a]>artment as a guest, lie denies that said child 
was in the custody of ]>ersons other than himself, from the time she 
awaked the next morning. lie denies that said child was ]>laced in 
the custody and control of the ]>ctitioners, and particularly of the 
petitioner Helen E. Hardy, from the time of the arriyal of the peti¬ 
tioners in Washington, by him or anyone else. He denies that this 
was done with the full knowledge ami consent of him and of all per¬ 
sons interested in or haying knowledge of the situation of s<ud minor, 
or that it was done at all. He denies — was taken by the fx^titioners 
to the City of New York, with the intent and purpose of immedi¬ 
ately making and continuing her permanent home, residence and 
domicile with petitioners in said State, County and City of New 
York. He denies as a matter of law and of fact that the domicile 
of said infant ceased to he in the District of Columbia and became 
that of the City, County and State of New York. He admits that 
,«aid child, upon arriyal in New York was temporarily placed in the 
home of the parents of petitioner Helen E. Hardy, but he denies that 
this was with any knowledge, idea, suggestion or consent on his part 


ANDREW J. LEIIMER VS. ('. J. HARDY, JR., ET AL. IS 

that when the petitioners could provide for themselves and 

28 said child, they should have custody of her either temporarily 
or permanently or that they should adopt her. If petitioners 

acted in any of these matters with the intent averred in said para¬ 
graph four, they did not make respondent acquainted with such in¬ 
tent and he had no knowledge of its existence. The facts concern¬ 
ing the matters dealt with in paragraph four are that when the said 
child awoke on the morning following the death of her parents, re¬ 
spondent dressed her and put her in the care of neighbors while 
lie went out to tr>’ to find out what had hayipcned to her parents. Late 
that evening petitioners arrived from New York and when they re¬ 
turned, petitioners, respondent and said child traveled together on 
the same train. Respondent never a.greed or consented that her per¬ 
manent home or residence should lie witli petitioners and her stay 
in the home of the parents of petitioner Helen E. Hardy, has been 
over his objection. 

(5) He denies all the averments of paragraph five if it is meant 
thereby to aver that said infant was, on Fehruarv 1922 and at the 
time of the filing of his jietition herein lawfully a resident of the 
City, County and State of New York and that the custody of the said 
jiarents of peti-oner Helen K. Hardy was a lawful custody. He avers 
that she was not such resident and that such custody wil< not lawful 
and further that if the petitioners had undertaken to deprive him of 
the care, custody, control and direction of said child, it was by a 
mental resolution with which they had not made him acquainted 
and of whose existence he did not know. 

29 (6) He denies that they, petitioners, learned of his ap¬ 
pointment as guardian only by accident avers that he notified 

them of his said appointment. "He is advised that as a matter of law 
it was not necessary for him to give notice to the petitioners or any¬ 
one else of the filing of his application for letters of guardianship. 

(7) He admits the filing of his second petition in this proceeding, 
praying for appointment as guardian of the estate of said infant but 
with respect to the allegation that said petition was based upon the 
ground that he was already guardian of the person, he avers that he 
is informed and therefore charges that the Court had thcr right — 
make such appointment, upon any ground of jurisdiction that, in 
fact, e.xisted. He admits the pendency of the habeas corpus pro¬ 
ceedings mentioned in paragraph seven and that the steps taken 
thereunder are correctly recited in said parap-aph. 

(8) Answering paragraph eight he denies that his appointment 
as guardian was and is invalid, void, or voidable and denies that the 
Court was without jurisdiction to make said appointment. lie is 
informed that as a matter of law no notice or service of process was 
necessary in such proceeding and that the Court had authority and 
jurisdiction to excuse the ])resence of .<aid minor in Court and the pe¬ 
titioners, themselves, by their petition, show the very best reason 
why he could not produce her in Court. He denies, as matter of fact, 
that said infant had lost her domicile in the District of Columbia and 
that a domicile had been establi.<hed for her in the State of New 
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York at the time liis petitions wore filed and his appointments as 
guardian made, or at any other time. 

30 Further answering said petition respondent avers that he 
had made all arrangements to have said child present in the 

District of Columbia and in Court on the 8th day of February but 
was prevented by the petitioners reporting to him that she had a cold. 
The trip was then postponed for a week and when that week expired, 
j)etitioners refused to allow her to be brought at all. 

Further, and by way of demurrer to said petitioner, respondent says 
that even if it be conceded that said child had lost its domicile in 
the District of Columbia, his said appointment must be sustained on 
other grounds as the staute governing the appointment of guardians 
in the District of Columbia does not make the jurisdiction rest upon 
domicile alone but gives the Court jurisdiction to appoint a guardian 
or guardians to any infant orphan entitled to any property, real, 
personal, or mixed, within the District, as provided in Section 150 of 
the Code of Law for said District and further in recognition of the 
jurisdiction to appoint when the infant is absent from the District 
and not present in Court, gives authority in Section 1130 of said 
Code to excuse the production of said infant in Court. This Court 
will take judicial cogniziince of the fact that the estates of the parents 
of this infant are being administered by it and that therefore said 
infant has pro]^erty within the District of Columbia. Having exer¬ 
cised its jurisdiction to appoint a guardian and it not being averred 
and not being a fact that a guardian has been appointed in any other 
jurisdiction it ought not to set aside such appointment because of 
the alleged adoption proceedings in New York or the pendency of 
said habeas corpus proceedings or for anv other reason alleged in the 
said petition. ANDREW J. LEHMER, 

Respondent. 

C. CLINTON .TAMES, 

W. W. MTT.LAN, 

Attomei/s for Respondent. 

31 State of New A'ork, 

• County of New York, ss: 

Andrew .J. Lehmer being duly sworn upon his oath says: I have 
read the foregoing answer by me subscribed and kno\v the contents 
thereof and the statements of fact therein made as of ])ersonal knowl¬ 
edge are true; those made as upon information and belief, I believe 
to be true. 

ANDREW .1. LEHMER. 

Sul)scribed and sworn to l>efore me this 8th dav of June, A. D. 
1922. 

[Notarial Seal.] .MARTIN J. CONNELLAN, 

Sot ary Public. 

Notary Public, N. Y. Co. Clerk^^ No. 197. Registers No. 3088. 

Bronx Co. Clerk’s No. 2. Register's 3. 

My Commission Expires March 30, 1923. 
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(Endorsement: Answer. Filed Jim. 9, 1922. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

32 In my opinion this Court has no jurisdiction to appoint a 
guardian of the person of an infant who is not a resident of, 

nor domiciled in the District, especially where the infant is not 
sensed personally with process and is out of the District. 

The oral motion to dismiss will therefore be overruled. 

BAILEY, J. 

(Endorsement: Memorandum of Court. Piled Jun. 29, 1922. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

33 Order Overruling Oral Motion to Dismiss. 

This cause coming on for hearing upon oral motion of counsel for 
respondent Andrew J. Lehmer to dismiss the petition of Charles J. 
Hardy, Jr. and Helen E. Hardy, filed herein, and having been 
argued by counsel for the respective parties, and the court being of 
opinion that this Court has no jurisdiction to appoint a guardian of 
the person of an infant who is not a resident of, nor domiciled in the 
District, especially where tlie infant is not seiA-ed personally with 
process and is out of the District, it is by the Court this 30th day of 
June, A. D., 1922, 

Ordered that said oral motion be and the same hereby is over¬ 
ruled. 

JENNINGS BAILEY, Justice. 

(Endorsement: Order overruling oral motion to dismiss. Filed 
Jun. 30, 1922. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

34 In the matter of the petition of Charles J. Hardy and Helen 
E. Hardy for revocation of the letters of guardianship of the 

person of the above-named infant herein granted to Andrew J. 
Lehmer, counsel for Andrew J. Lehmer concede that it is not in¬ 
tended by the answer of said Andrew J. Ixhmer to said petition to 
assert that he gave the said petitioners any notice of his application 
for such guardianship. They further concede that the reference in 
said answer to an arrangement for bringing said infant into the 
District of Columbia on the 8th of February 1922 applies, and that 
said arrangement did apply to the probate of the will of said in¬ 
fants father and had no connection with said guardianship. 

Said counsel further stipulate that in any hearing upon said peti¬ 
tion it may be taken as proven that said petitioners had no notice or 
knowledge of the application of Andrew J. Lehmer for guardianship 
of said infant, either as to person or as to estate, until after the same 
had been granted. 

C. CLINTON JAMES, 

W. W. MILLAN, 

Attorneys for Andrew J. Lehmer^ 
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(Endorsement: Stipulation. Filed Jan. :>0,1023. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

35 Finding of Facts and Law. 

This cause coming on to be heard on the petition of Charles J. 
Hardy. Jr. and Helen E. Hardy, asking that the order heretofore 
passed in this cause by the Court on February 8, 1922, appointing 
Andrew J. Lehmer guardian of the person of the minor, Ruth Leh- 
mer, be vacated, annulled, set aside and held for naught and for 
further relief; the answer of the said Andrew J. Lehmer to said 
petition; the stipulation and concession in writing of said Andrew J. 
Lehmer, by his counsel of record, filed in said cause, and the testi¬ 
mony of witnesses taken in open court and by deposition, and the 
same having been considered by tlie Court and argued by counsel, 
and the said petitioners and the said Andrew J. Ix'hnier, appearing at 
said hearing personally and by counsel, the Court this second day of 
April, A. D. 1923, makes its finding of facts and law as follows: 

1. At the time of the filing of the petition for, and the passing of. 
the order by this Court on, to wit, February 8, 1922, a])pointing said 
Andrew J. Lehmer guardian of the i^erson of the said Ruth Lehmer, 
the said Ruth Lehmer was not a resident of nor domiciled in the 
District of Columbia, but was a resident of and domiciled in the State 
of New York. 

2. Process was not issued upon the petition of said Andrew J. Leh¬ 
mer for the appointment of a guardian of the person of said Ruth 
Lehmer and no proce.^s was served u])on her nor upon her cu.^todian 
and no notice thereof was given to her or to her custodian and during 
all of the time from a date prior to the institution of said proceed¬ 
ings and until after the signing of said order on, to wit, February 8, 

1922. she was not in the Di.^trict of Columbia, but was in the 
39 State of New York. 

By the Court: WALTER 1. McCOY, 

Chief Justice. 

Andrew J. Lehmer excepts to. 

37 Decree. 

This cause coming on to be heard upon the pleadings, stipulation 
and concession of counsel and te.<timonv taken in open court and bv 
deposition, and the petitioners and the said .Andrew J. T.ehmer hav¬ 
ing a]>peared in open court personally and by counsel, it is by the 
Court, this second day of April, A. D. 1923. 

Adjudged, ordered and decreed. That the decree heretofore passed 
in this cause on, to wit, the 8th day of February, A. D., 1922, ap¬ 
pointing the said Andrew J. Lehmer guardian of the person of the 
said Ruth Lehmer, minor, be and the same hereby is vacated, an¬ 
nulled, set aside and held for naught, for want of jurisdiction of the 
Court to pass said decree. 

Bv the Court, WALTER 1. AIcCOY, 

Chief Justice. 
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From the foregoing decree, defendant, Andrew J. Lehmer, by his 
counsel, in open court, prayed an appeal to the Court of Appeals of 
the District of Columbia, w’hich is by the Court this second day of 
April, A. D., 1923, allow'ed and the bond for costs is hereby fixed at 
$100.00, with the privilege of depositing in Court the sum of $50.00 
in cash in lieu thereof and the bond to act as a supersedeas is fixed 
at $500.00. 


By the Court: 


WALTER I. McCOY, 

Chief Justice. 


(Endorsement: Finding of Facts and Law, and Decree. Filed 
Apr. 2, 1923. Janies Tanner, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 


38 Now conics Andrew J. Lehmer by his counsel, C. Clinton 

James and W. W. Millan and excepts to the findings of fact 
made the 2nd day of April, A. D., 1923, by the Court, upon the ap¬ 
plication for the revocation of his letters of guardianship of the per¬ 
son of Ruth Lehmer, and for ground of exception says: 

The first finding of fact, which is a mixed finding of law’ and fact, 
is not sustained bv the evidence in the case. 


C. CLINTON JAMES, 

W. W. MILLAN, 

Attorneys for Andrew J. Lehmer. 

Allowed. 

A\'ALTER I. McCOY, 

Chief Justice. 


(Endorsement: Exception of Andrew’ J. Lehmer to findings of 
fact filed. Filed A|)r. 2, 1923. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 


39 Memo.—1923, April 11, Bond on Appeal approved and 
filed. 

40 Assignment of Errors. 


Respondent Andrew’ J. Lehmer, by his attorneys, files this his 
assignment of errors on appeal in the above-styled proceeding, viz.: 

1. The Court erred in holding that it w’as without jurisdiction to 
appoint a guardian of the person in this case. 

2. The Court erred in finding, in its first finding of law’ and fact 
that at the time of the filing of the petition for, and the passing of 
the order by this Court on, to wdt, February 8, 1922, appointing said 
Andrew’ J. Lehmer guardian of the person of the said Ruth Lehmer, 
the said Ruth Lehmer w’as not a resident of nor domiciled in the 
District of Columbia, but w’as a resident of and domiciled in the State . 
of New’ York. 
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3. The Court erred in revoking*: the decree passed February 8, 

1922, appointing Andrew J. Lehmer guardian of the person of said 
infant, Ruth Lehmer. 

C. CLINTON JAMES, 
MILLAN & SMITH, 

Attorneys for Respondent, Andrew J. Lehmer. 

(Endorsement: Assignment of Errors on Appeal. Filed May 15, 

1923. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

41 Designation of Record on Appeal. 

The Register of Wills in preparing the Transcript of Record on 
Appeal to the Court of Appeals of the District of Columbia, will 
include the following, viz.: 

1. Petition for letters of guardianship of person, filed Februarv 
8, 1922. 

2. Order gnmting letters of guardianship of person, filed Feb¬ 
ruary 8, 1922. 

3. Petition for letters of guardianship of estate filed Februarv 16, 
1922. 

4. Order granting letters of guardianship of estate filed Februarv 
16, 1922. 

5. Petition for revocation of letters of guardianship of pei*son, filed 
May 24, 1922, and the exhibits therewith filed. 

6. Answer of Respondent to Rule issued on petition for revoca¬ 
tion of letters, filed June 9, 1922. 

7. Opinion of Bailey, Justice, filed June 29, 1922. 

8. Order overruling motion to dismiss petition, filed June 30, 
1922. 

9. Stipulation of counsel filed January 30, 1923. 

10. Finding of Facts filed April 2, 1923. 

11. Exception to Findings, filed April 2, 1923. 

12. Order revoking letters of guardianship, filed April 2, 1923. 

13. Note bond on appeal approved and filed. 

14. Assignment of errors. 

15. This designation with affidavit of service of same. 

C. CLINTON JAMES, 
MILLAN & SMITH, 

Attorneys for Respondent Andrew J. Lehmer. 

Please take notiee that we have, this 15 day of May, A. D., 1923 
filed with the Register of Wills of the District of Columbia 

42 notice for the preparation of the transcript of record on 
appeal in the above-styled cause, as aforesaid and herewith 

hand vou copy of the same. C. CLINTON JAMES, 

MILLAN & SMITH, 

Attorneys for Respondent, Andrew J. Lehmer. 

To Wm. Henry White, Esq., Attorney for Petitioners, Helen E. 
Hardy and Charles J. Hardy. 
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District of Columbi.\, ss: 

C. Clinton James being duly sworn upon his oath says he served 
a copy of the foregoing notice and designation of record on appeal 
upon William Henry White, attorney for petitioners on the 15th 
day of May, A. D., 1923 by himself. 

C. CLINTON JAMES. 


Subscribed and sworn to before me this loth dav of Mav, A. D., 
1923. " 

[Notarial Seal.] ELIZABETH R. BENZ, 

Notary Public, D .0. 

(Endorsement: Designation of Record on Appeal. Filed May 15, 
1923. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

43 Form No. 82. 

Supreme Court of the District of Columbia, Holding a Probate 

Court. 

District of Columbia, To wit: 

I, Theodore Cogswell, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, do hereby certify the fore- 
going pages, numbered from 1 to 42, inclusive, to be true copies of 
the originals of certain papers on file in the office of the Register of 
Wills, Clerk of the Probate Court, in case Na 5892, estate of guardian¬ 
ship of Ruth Lehmer, minor deceased, wherein Andrew J. Lehmer, 
is appellant, and Charles J. Hardy, Jr. and Helen E. Hardy are 
appellees, the same constituting a full, true and correct transcript of 
record of proceedings had in said cause according to the Designa¬ 
tion of counsel filed therein and made a part hereof. 

I further certify. That the lx)nd for appeal, in the penalty of Five 
Hundred dollars, was duly filed by said appellant, and ajiproved 
by said Court on the eleventh day of April, A. D. 1923. 

In testimony whereof, I hereunto subscTibe my name and affix the 
seal of the said Probate Court, this 24th day of May, A. D. 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, 

Deputy Register of Wills for the 
District of Columbia, Clerk of the Probate Court. 
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44 In the Sui)rciiic Court of the District of Columbia, Holding 

A Probate Court. 

Guardianship No. 5892. 

In re (niardianship of Ruth Leiimer, Infant. 

Stafcnicnf of Evidence. 


At the heariiui in the cause, upon the i)etition of Helen E. Hardy 
and Charles J. Hardv. Jr., for revoeation of the letters of guardian- 
ship of the estate of said infant granted to Andrew J. Lehiner, the 
])etitioners introdueed testimony as follows: J^auk.v Kincheloe testi¬ 
fied that she has lived in Washington. 1). C. for eight vears and is the 
wife of David H. Kincheloe, Member of Congress from Kentucky. 
She knew the parents of Ruth Lehmer and was living in the same 
apartment house with them at the time of the Knickerbocker dis¬ 
aster, in which thev lost their lives. That was Saturday night. The 
ne.xt dav I saw Ruth nearlv all dav. Her grandfather brought her 
down about S:l() or S:15 and we kept her till about four in the after¬ 
noon. Then she went up to Mrs. Poj)eV or Mrs. Drain's. They both 
lived in that same a]>artment house. 1 ne.xt saw Ruth about seven 
that evening when 1 went up to speak to Mi's. Hardy who had arrived. 
The grandfather was not with her. He was in my apartment. Mrs. 
Hardy was there with Ruth in the Lehmer apartment. I think they 
went out for the night, that is. as far as I knew. The ne.xt morning 
I saw Ruth there in the a]>artment again, with Mrs. Hardy, Mrs. 
Pope, and I think, Mrs. Drain. They were packing clothes and 
putting things'away. On Monday morning at the breakfast table 
Mr. A. J. Lehmer, who had breakfast with me, said ‘AVe talked it 
over last night and we have about decided the best thing for little 
Ruth is to go with Helen*'—meaning petitioner. Helen E. Hardy, 
and I agreed with him. He .said Helen would take good care of her; 
she and Mr. Hardy had ju.<t married and were getting along nicely; 

Mrs. Hardy was Ruth's favorite aunt and Mr. Hardv was well- 

^ « 

45 to-do and would take care of the child and was the only son 

of well-to-do parents—that it really was the best thing that 
c(^uld happen—that he and Mrs. Lehmer were getting old and it was 
the best thing to d(j—the happiest solution he knew of. I donH re¬ 
member that adoption was mentioned. He said it would be best 
for them to take her or ‘‘raise’’ her. 

I heard them sav when they were going to leave Washington hut 
I don't know when they left. I don’t remember hearing them sav 
anything about living in Washington. They had no idea of that, 
of course. When thev left wo knew that they left with the idea of 
going to New York to live. That is the impression we had. Noth¬ 
ing was said about living here in Washington. 

On ero.ss-e.xamination the witness stiid that she did not remember 
all of the conversation but knew that the Hardys and Mr. Lehmer 
all lived in New York and she assumed that the Hardys were taking 
the little girl to their New York home. 
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Eleanor A. Drain testified: T knew Ruth Lehmer and her par¬ 
ents very well and was living in the same apartment house with them 
at the time the parents were killed in the Knickerbocker disaster. 
On Sunday morning and on Monday night after the disaster 1 had 
conversations with Mr. A. J. Lehmer about what was to become of 
Ruth. The longest was on Monday night when he took dinner 
with me. It then seemed in his mind that everything had been 
settled that it would be best for Ruth to go to her g^mother—to her 
aunt, Mrs. Hardy; that they should have her and bring her up; his 
one thought was that he didn't want her completely weaned away 
from him; he wanted her so he could see her occasionally, but it was 
better for the Hardys to bring her u]). They were younger and 
better able to bring her up or as well able; they were very fond of 
Ruth and would give her a good home; the only question in his 
mind was what might happen to her if they had children of their 
own. Everything liad been packed and Ruth was going, her clothes 
and all, to New York with the Hard vs. 

On Sundav after the disaster Ruth was with Mrs. Kincheloe in 

V 

the morning, then in my apartment for a little while, then back to 
Mrs. Kincheloe, then with Mrs. Po])c for supper and right after sup¬ 
per Mrs. Hardy took her down to her room and put her to bed. 
4G It was a great relief to Mr. Lehmer to have some one to look 
after her. He was helpless wiili the little girl, naturally. 
Mrs. Hardy arrived shortly after (> o’clock Sundav nieht. On Mon- 
day Ruth was at my house for breakfast with Mrs. Hardv and for 
luncheon and was playing about, in and out of the ajiartment. 
Mrs. Hardy had charge of her—she had charge of her the night be¬ 
fore and brought, her up to our hon.'^c for breakfast, l.ate in the 
afternoon she was taken, with lier clothes bv the Hardvs, to the hotel. 
Witness is the wife of Dale D. Drain, member of the bar of this court. 


On cross-e.xamination this witne.'^s said that .she was giving her.im¬ 


pression of the conversation rather than quoting Mr. Lehmer di¬ 
rectly and that she does not remember that the word ‘^ido])t” was 
used but the idea was that she should go with the Hardys perma¬ 
nently—that was her idea of the conversation and had helped to pack 
the things with that idea in mind. 


Nellie Lottier Pope testified that she is the wife of Paul W. 
Pope who is employed in the office of the Auditor for the War De¬ 
partment. She knew Ruth Lehmer and her parents and at the 
time of the Knickerbocker disaster in which the parents lost their 
lives, was living in the same apartment house. T saw Ruth in Mrs. 
Kincheloe’s apartment on Sunday. T did not see Mr. A. .7. Lehmer 
much until after he had turned over Ruth to Mr. and Mrs. Hardy. 
After Ruth left the Lehmer aiiartment with Mr. and Mrs. Hardy,on 
Monday I had a conversation with Mr. A. .1. Lehmer in which we 
talked at length about Ruth. I said ‘‘Don’t vou think it mo.st fortu- 
nate that Mr. and Mrs. Hardy could come and take Ruth and be 
willing and ready to adopt her?’’ and he said he certainly did; he 
thought they were the proper people to have her. I used the word 
“adopt’' because I thought that was what was intended to be done 
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with the child, to be taken to New York permanently with Mrs. 
Hardy. He said he approved of it and that it was the very best thing 
that could be done; that he and his wife were old. 

On cross-examination the witness said it was she and not Mr. 
Lehmer who used the word ^‘adopt’’—she used it purposely because 
she was interested in the child and wanted to know where her perma¬ 
nent home would be; she then had no idea there would be any con¬ 
flict. She had met Mrs. Hardy at Ruth’s mothers before Mrs. 
Hardy was married and witness remembered forming definitely in 
her mind the purpose of asking whether Ruth was to be adopted by 
the Hardys. Witness knew Ruth’s parents were so devoted to 
47 Mrs. Hardv that if thev could have the sav they would have 
wanted her above evervbodv to have the child. The conver- 
sation (about adoption) took place in Mr. and Mrs. Lehmer’s apart¬ 
ment on the dav thev took Ruth to the Shoreham and in the pres- 
ence of witness’ two daughters who hear it. Mr. Lehmer was re¬ 
lieved because the Hardys were willing to take Ruth permanently. 

Evelyn Lottier Pope testified that she is the daughter of the 
preceding witness, lives with her mother and heard the conversation 
between her mother and Mr. Lehmer and he said he felt so relieved 
that Mr. and Mrs. Hardv were goin^ to take Ruth and adont her as 
he thought they were the proper peojde to have her. Witness and 
her mother knew Ruth and were interested in her because of the 
calamity that had happened to her. 

On cross-examination the witness said that her mother raised the 
question of adoption and asked Mr. Lehmer if the Hardys were to 
adopt her. He said yes, and seemed to like to talk about it. He 
wanted to tell us what he thought about Mr. and Mrs. Hardv taking 
her. His idea was they were going to take the child, and never once 
.'said -he had anv idea of- taking her. but said he would like to see her 
as often as he could, but he and his wife were old and his wife was 
not in anv condition to raise a child. This conversation occurred in 
the Lehmer apartment after Mr. and Mrs. Hardy left for the Shore- 
ham, previous to going to New York. It was in the presence of Mr. 
Lehmer. witness, her mother and a married sister wlio was in New 
York, when the testimony was taken. 

Dale D. Drain testified that he is a member of the Bar of this 
Court, the husband of Mrs. Drain who has testified; he lived in the 
same apartment house as the Lehmers and heard the conversjition be¬ 
tween his wife and Mr. A. J. Lehmer. who took dinner at witness’ 
apart men t on Monday after the Knickerbocker disaster and after 
dinner Mr. Lehmer said, speaking of Ruth, “Well, now I am fond 
of her and I don’t want her to be weaned away from her paternal 
grandj)aronts and folks, but my wife and T are not in a position to 
bring her up; we are along in years and while I want to be where I 
can see her, we are not in position to bring her up and I think it 
best that Mrs. Hardy should have her. They are well-to-do and 
Mrs. Hardv is fond of Ruth”. 
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On cross-examination the witness said that he does not recall that 
the word ^^adoption’’ was used—his recollection is that the Hardys 
should have her. He told us at that time that the Hardys 

48 were going to take Rutli back with them. 

Helen E. Hardy testified that she was raised in New York and 
now lives in Pelham, New York, where she has her own home, 15 
miles from New York City, on Long Island Sound, where Ruth Leh- 
mer now is, with witness and her husband. She is sister to Ruth’s 
mother. She heard of the death of the Lehmers ten minutes before 
noon on the next day and took the one o’clock train for Washington, 
where she went first, with her husband, to the Shoreham Hotel. 
Went to the Apartment House, saw Ruth in Mrs. Pope’s apartment, 
took her downstairs to the Lehmer apartment and put her to sleep in 
her mother’s bed and stayed with her all night. She was with me 
all next day, Monday, in that apartment or Mrs. Pope’s or Mrs. 
Drain’s until about five o’clock when we took her with the valises and 
her clothes to the Shoreham. We spent the night there and took 
her on a train to New York early next morning. On Sunday night 
after I had put Ruth to bed, Mr. A. J. Lehmer, my husband and I 
were together in my sister’s living room and one of Mr. Lehmer’s 
first questions was: “What is to become of Ruth”? and I said, “Well, 
Mr. Lehmer, you-know I love her and I would love to take her”. 
Then he said, “Oh, would you? That would be fine.” Then he 
said “Would you adopt her”? I said, “Yes, 1 would be glad to 
adopt her”. Then he said, “But, Helen, you wouldn’t change her 
name; you wouldn’t change her name from Lehmer to Hardy?” 
and I said, “No, 1 wouldn’t do that because she is mv sister’s child 
and I would like her to keep my sister’s name always.” That about 
ended the conversation about adoption. It was definite and very 
short and we both talked a little to the point and then I think wc 
went to bed. 

Witness further testified that when they got to New York they 
were met by Mr. Lehmer’s son Norman and her two sisters and per¬ 
haps others. Ruth was taken to the house, of witness’ mother be¬ 
cause witness was then living in an apartment and did not have 
sufficient room and it had been arranged with Mr. Lehmer, either 
on the train or before leaving Washington, that she should be taken 
there until witness could buy a home in the country. The home 
was aftenv'ards bought and Ruth is now in it. She stayed at the 
home of witness’ mother till witness bought her home, except in 
summer when she was awav with witness and her husband at a hotel. 

On cross-examination the witness said Ruth was now six 

49 years old; that Mr. Lehmer traveled to New York on the same 
train with her; that she next saw him at the funeral w’here 

he put his arms around her and said he was glad all was settled about 
Ruth, and does not remember that he ever had any conversation 
with her about adopting Ruth at any time thereafter. 


4—4002a 
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Charles J. Hardy, Jr., testified tliat he lieard the conveesation be¬ 
tween his wife and Mr. Lehiner in Washington on Sunday night and 
corroborated her testimony with reference tliereto and in all other 

V 

respects. 

On cross-examination the witness said that he and his wife have 
adopted Ruth Lehmer in New York County, New York, without any 
notice to Andrew J. Lehmer. 

Thereupon counsel for })ctitioners jn-esented the depositions of 
two witnesses. Mi's. Hanson and Mrs. Potter, wives of armv officers, 
living next door to the a]>artment house where the Lehmers resided, 
who testified in substance that thev were friends of Ruth and her 
parents; that Andrew J. Lehmer sjiid to each of them while in 
Washington that he had agreed that the Hardys should take the child 
to New York and raise her and ad()j)t her. 

Thereupon Andrew J. Lehmer, the respondent testified in his own 
behalf: 

He resides at Mt. Vernon, New York, and is the father of Leroy 
Lehmer who, with his wife, was killed in the Knickerbocker Theatre 
disaster. He couldn't possibly say what he mentioned to each and 
every one about placing Ruth in the custody of Mr. and Mrs. Hardy. 
When thev arrived in Washington thev said thev would take Ruth 
right along home, which was agreeable to witness. They said they 
would look after lier and take care of her and in the summer time 
would take her to their country home and in the fall thev would 
get a larger apartment. Nothing whatever was said about adopting 
her: it was simply to take care of her and take her and have her live 
with them. Nothing was said about ])ermanent custody. He heard 
the testimony of Mrs. Pope but never said anything to anybody about 
a permanent home for Ruth. Some weeks after the child was taken 
to New York, Mrs. Hardy and her sister served him with some papers 
at his home and the question of ado])tion was brought up and witness 
told her that there was no hurrv for anvbodv to adopt Ruth. That 
there were different people who would want her. He had no ob¬ 
jection to the Hardys taking her temporarily. He never 
50 asked them to adopt her and never used the word adoption in 

conversation with anvbodv. 

• « 

He had no notice of the adoption |)roceedings in New York. The 
paper served on him in New York had nothing to do with the adop¬ 
tion proceedings—it was a ])roceeding to have Mr.» Mueller, Mrs. 
Hardy'S father, appointed guardian after witness had been appointed 
in Washington. 

On cross-examination the witness Siiid he knew that Ruth was 
to be raised in New York. He does not denv having had a con versa- 
tion with Mrs. Hanson, but denies that he said Ruth should be 
adopted. Her being taken care or, being taken home and staying 
with the Hardys, it was talked about, but the term '^adoption’’ I 
certainly did not agree to. 
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“Q. Do you deny saying to Mrs. Hanson or to Mrs. Potter, her 
sister, that Mrs. Hardy was to raise Ruth? A. Do I deny saying that? 

Q. Yes. A. I can’t say that I can. 

Q. Well, what is the fact? A. To live with her. 

Q. Yes, to raise her? A. No, I can’t say that that was agreed 

upon, that question. 

Q. Well, will you say that it was not? Are these ladies mistaken 
about what vou said? A. That thev should raise the child? 

Q. Yes. A. We mav have talked that matter over: it mav have 

been said they could raise her, but as to adopting the child it was 

not agreed upon. 

Q. How do you reconcile the statement made by you that they 
were to raise the child with your statement a while ago that her 
residence with them should be temporary? A. Well, I don’t just 
quite understand what you are getting at. 

51 Q. Did you or did you not say to Mrs. Pope, or to her 

daughter. Miss Pope, that Mr. and Mrs. Hardy should raise 
Ruth? A. I don’t know the term ^‘raising” was even mentioned; 
they would take her and take care of her and in the summer they 
would take her to the seashore, and all those things were mentioned, 
but I didn’t state they could adopt her. 

Q. Well, how do you reconcile that with the temj)orary ])ossession 
or custody of Ruth? A. Well, I don’t know what you are getting 
at. I can’t answer vou, I don’t know what vou are driving at. 

Q. Did you say anything to these ladies about your and your 
wife’s age and vour inability to raise the child? A. Possibly; I 
couldn’t recall the conversation that took j)lace under the circum¬ 
stances with each and every kind and sympathetic neighbor that 
came in. 

Q . I am asking vou only about these witnesses who have testified. 
A. Well, they were among those who called upon me. 

Q. Did you or did you not have that sort of conversation with 
Mrs. Pope? A. I don’t recall that. 

(^. Or Miss Pope? A. I don’t recall it. 

Q. Do you say that you did not? A. I simply say that I haven’t 
any recollection of it.” 

V 

Both parties here rested and tlie foregoing is a statement of the 
substance of all the evidence and the same having been filed on the 
9th day of May, 1923. is now this 9th day of May, 1923, approved as 
such, to be filed and become a part of the record on appeal to the 
Court of Appeals of the District of Columbia, and is signed by the 
trial Justice in duplicate. 

WALTER J. McCOY, 

Chief Justice. 

We consent. 

C. CLINTON JAMES. 

W. W. MILLAN, 

Attys. for Respondent. 

WM. HENRY WHITE, 

Atty. for Petitioner. 



28 


ANDREW J. LEIIMER \ S. C. J. HARDY, JR., ET AL. 


52 [Endorsed:] Guardianship No. 5892. In re Guardianship 

of Ruth I^ehnier, Infant. Statement of Evidence. C. Clin¬ 
ton James and AV. W. Millan, Attorneys for Respondent, Columbian 
Building. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4002. Andrew J. Lxjhmer, appellant, vs. Charles J. Hardy, Jr., et al. 
Court of Appeals, District of Columbia. Filed May 25,1923. Henry 
W. Hodges, clerk. 
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A3S"DREAV J. LEHMER, Appellant, 

V8, 

CHARLES J. HARDY, Jr., and HELEN E. HARDY, 

Appellees. 


BRIEF FOR APPELLANT. 


Statement. 

This is an appeal from an order of the Supreme Court of 
the District of Columbia, holding probate court (Rec., 18), 
by which it revoked its previous order (Rec., 2) granting 
letters of guardianship of the person of an infant, Ruth 
Lehmer, to the appellant, Andrew J. Lehmer. 

Appellant is the paternal grandfather of said infant, whose 
full name is Ruth Gladys Alma Lehmer. Appellee Helen 
E. Hardy is the sister of the infant’s deceased mother. Ap¬ 
pellee Charles J. Hardy, Jr., is the husband of Helen E. 
Hardy. 
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The child was born March 1,1917. Her parents lost their 
lives in the collapse of the Knickerbocker Theatre at Wash¬ 
ington, D. C., on January 28, 1922. Appellant was at the 
time visiting the child's parents in Washington. Appellees 
were communicated with and came to Washington on the 
following day. Three days after the death of the parents 
the child was taken to New York City by appellant and ap¬ 
pellees, traveling together (Rec., 25). On arrival there, 
they were met by certain relatives on both sides of the family. 
The child was taken, by consent of appellant and appellees, 
temporarily to the home of Mrs. Hardy's parents at Yonkers, 
New York. This was on January 31, 1922. 

On February 7, 1922, appellant filed his petition in this 
proceeding for letters of guardianship of the person of the 
infant (Rec., 1), and the same was granted on the next day 
(Rec., 2). 

On February 16, 1923, he filed in the Supreme Court of 
the District of Columbia, holding probate court, a petition 
for letters of guardianship of the estate of said infant (Rec., 

3) , which was granted the same day (Rec., 4). That order 
*has not as yet been assailed. 

On May 24, 1922, appellees filed their petition for revoca¬ 
tion of appellant's letters of guardianship of the person (Rec., 

4) on the grounds that the order granting the same 

^‘was inadvertently signed, that the court was without 
jurisdiction to pass said order because of want of 
notice or service of process and failure to have said 
minor in court or to properly explain or excuse her 
absence and because she was, at that time, neither 
resident nor domiciled within the jurisdiction of this 
court" (Rec., 7). 
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Appellant answered and set up certain matter by way of 
demurrer, upon which there was a hearing which was 
treated as a hearing upon an ora] motion to dismiss the 
petition. The motion was overruled, but the letters of 
guardianship were left in force. Testimony was taken and 
there was a further hearing, upon which there was an order 
revoking the order granting letters of guardianship of the 
person *'for ivant of jurisdiction of the court to pass said 
decree'' (Rec., 18). 

Appellant was at all times during the proceedings herein 
a resident of Mt. Vernon, Westchester County, New York, 
and appellees were at all times during said proceedings resi¬ 
dents of the State of New York. 

On February 21, 1922, without notice to appellant or any 
other relative of the infant on her father’s side, appellees 
filed in the Surrogate’s Court of the County of New York, 
in the State of New York, a petition to adopt said infant 
(Rec., 10), and, along with it, an agreement between said 
petitioners, of the one part, and Emil T. Mueller and Marie 
Mueller, his wife, the maternal grandparents of said infant, 
who represented themselves to be her lawful custodians, of 
the other part, consenting to such adoption (Rec., 9-10), 
and said Surrogate, by order of February 21, 1922, allowed 
and confirmed said adoption (Rec., 8-9). 

Appellant thereupon, upon learning of said proceedings, 
filed his petition in the Supreme Court of the State of New 
York for Westchester County, in said State (Rec., 6), seek¬ 
ing custody of said child under writ of habeas corpus, and 
said proceeding was pending at the time of the filing of the 
petition for the revocation of appellant’s letters of guardian¬ 
ship herein (Rec., 7). 

2y 
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No notice was given by appellant of his application for 
guardianship and the infant was not in court at any time in 
connection with said application, nor was there service of 
process thereon upon the infant or any other person. 

ARGUMENT. 

First Assignment of Error. 

The coixrt erred in holding that it was without jurisdiction, 
to appoint a guardian of the person in this case. 

Section 150 of the Code of Law for the District of Columbia 
provides as follows: 

‘The said court shall have power to appoint a 
guardian or guardians to any infant orphan entitled 
to any property, real, personal or mixed, within the 
District, or whose person and residence may be within 
the District, except where such orphan may have a 
testamentary guardian.'' 

It is conceded that the orphan had property within the 
District of Columbia, because her father's estate was being 
administered in said District, where he was domiciled at the 
time of his death. It is to be observed that the court revoked 
its order granting letters solely, for “want of jurisdiction’* 
(Rec., 18). Unless, therefore, we read into the statute above 
quoted, after the words “to appoint a guardian or guardians*’ 
the words “of the estate,” it must be clear that the court did 
have jurisdiction. It seems to counsel for appellant that the 
only intelligent hypothesis upon which jurisdiction can be 
denied is that section 150 of the Code means (1) that a 
guardian of the estate onhj may be appointed by the Supreme 
Court of the District of Columbia when the infant has prop- 



m 
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erty here, no matter where its person and residence may be, 
and (2) that a guardian of the person only may be appointed 
by said court when the person and residence of the infant 
is within said District, no matter where its property may be 
located. But the statute makes no such distinction. All 
parts of the section are entitled to equal consideration and it 
prescribes two conditions under which a guardian—not a 
guardian of either person or estate, but a guardian gen¬ 
erally—may be appointed: (1) when the infant has property 
in the District of Columbia and (2) when its person and 
residence are here. 

The language, under the ordinary rules of construction, 
is clear, and there is no reason for reading into it an 
ambiguity. It is a distortion of plain language to hold that 
the kind of a guardian provided for in the clause preceding 
the conjunction ‘‘or’’ is different from that authorized by the 
clause following that word. In each instance the word 
“guardian” without limitation or qualification is used. 

“The appointment of anyone to be guardian of an 
infant who has no natural guardian and is the owner 
of property, will make him guardian of both the 
person and the estate.” 

Ruling Case Law, vol. 12, p. 1113. 

Section 150 of the Code is framed in the disjunctive. 
Jurisdiction is not dependent upon ownership of property 
and residence in the District of Columbia, but exists when the 
infant either has property within the District of Columbia 
or its person and residence are here. 

So far as we are informed, there is no reported case in the 
Pistrict of Columbia dealing with this section or with this 
phase of the statute embodying its terms which was in force 
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prior to the enactment of the Code. It is not without sig¬ 
nificance that the chapter of the Code which deals with the 
subject of guardian and ward generally and prescribes in 
detail who may be guardian of the estate and who of the 
person, and the method of appointment, is silent as to the 
jurisdictional requirements prescribed in section 150, but it 
furnishes persuasive support for our position with reference 
to the proper interpretation of the section. It provides 
(section 1130): 

‘‘When it shall be necessary to appoint a guardian, 
either of the person or the estate, of an infant, the 
infant shall, if practicable, be brought before the 
court,'^ 

thus clearly contemplating that there would be cases 
(wliether from absence from the District or otherwise) where 
the production of the infant in court would not be prac¬ 
ticable and making it possible to appoint a guardian who, 
we contend, might be a general guardian, under the first 
clause of section 150—that is, when the infant has property 
here, even though not residing in the District of Columbia 
and not in court or in said District when the appointment 
is made. 

Although, as stated, there is no express adjudication in our 
jurisdiction upon the effect of section 150 of the Code, light 
is thrown upon it by decisions in other jurisdictions. 

In the case of In re Rice, 42 Michigan, 528, the parents 
liad left their home in Pennsvlvania with the intention of 
residing in Kansas. While crossing the State of Michigan 
by rail they were both killed. The infant was injured in 
the same accident. An aunt of the infant, sister of his 
mother, was appointed his general guardian in Jackson 
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County, Michigan. Subsequently there was application for 
guai'dianship by an uncle at the former home of the parents, 
in Pennsylvania, and upon that application a corporation 
created for trust purposes was appointed guardian of the 
estate and another sister of the mother guardian of the person. 
The Michigan court declined to recognize the Pennsylvania 
guardianship-and, commenting upon but not deciding the 
question of residence and domicile, said: 

“Our laws contemplate that guardians may be ap¬ 
pointed for infants, whatever may be their residence, 
who have property in this State and do not recognize 
any absolute right in foreign guardians to be recog¬ 
nized.’’ 

By a parity of reasoning it may be as aptly said, in the 
District of Columbia, having in mind section 150 of the 
Code— 

“Our laws contemplate the appointment of a gen¬ 
eral guardian for an infant whose property is here, 
no matter where his domicile or residence or his 
person, at the moment, may be.” 

But, say the appellees, no process was issued upon the peti¬ 
tion of appellant for appointment as guardian of the person 
and no process served upon or notice given to her or her 
custodian in connection with said application, and tliat if 
there had been jurisdiction so far as domicile is concerned, 
the failure to serve process or give notice vitiates the appoint¬ 
ment. 

Counsel in the argument below did not call attention to 
any local statute, rule, or regulation or practice requiring 
such process or notice, and it has not been the practice of the 
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Supreme Court of the District of Columbia, holding probate 
court, or its predecessor, the Orphans’ Court, to require such 
process or notice. It has been and is the practice to produce 
the infant in court, but that, under section 1130 of the 
Code, made to fit just such a case as the present, is not 
absolutely essential. 

In the court below sections 60, 85, 91, 102, 105 and 115-a 
of the Code were invoked, persuasively, on the subject of 
notice, but the fundamental distinction between proceedings 
such as are referred to in those sections and the appointment 
of a guardian is that the appointment of a guardian does not 
affect or impair any property right of the ward, as might be 
the case in a proceeding in law or equity where notice or 
summons is always required, and does not even transfer the 
title of the ward’s property to the guardian, but only gives 
him custody under proper bond. 

Mauro vs. Ritchie, 3 Cranch, 147, was cited and strongly 
relied upon. This was a case where guardians had been 
regularly appointed and, after the infant had reached the 
age of fourteen years, were removed and a new guardian 
appointed without any notice to them, whereas the statute 
provided only one ground on which they could be removed, 
viz., failure to give security. The real question was upon 
their removal—not upon the validity of the new appoint¬ 
ment. True the court said, bv wav of dictum, that the new 
appointment was void and held that the right of the infant 
to choose his guardian at fourteen must be exercised in open 
court. 

There is no such question in the case at bar. Here there is 
an infant under fourteen years of age and a statute expressly 
providing that the presence of the infant in court may be 
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excused. Other cases relied upon by counsel for appellees in 
the court below on the question of notice were as follows: 

Hutchins vs. Johnson, 12 Conn., 376: 

This was a case where the validity of the appointment of 
a curator for a ^‘distracted person’’ was assailed. Its inap¬ 
plicability here is sufficiently shown by the following from 
the syllabus: “It is essential to the validity of the appoint¬ 
ment that notice should have been given as required by the 
statute.” (Italics ours.) 

Galpin vs. Page, 18 Wall., 350: 

Pennoyer vs. Neff, 95 U. S., 714: 

These are covered by the suggestion we have already 
made as to the distinction between the appointment of a 
guardian and a suit affecting property rights. 

O’Connor vs. Hindman, 13 L. R. A., 490, was a case where 
certain wards, after coming of age, sued to set aside a sale of 
their lands by their curator and the question was whether 
they were barred by the statute of limitations. Two of 
them had been of age more than three years and their claims 
were barred. One of them had not been of age three years, 
but the court of a certain county in Arkansas had removed 
his “disability of non-age” more than three years before the 
action was begun. It was held that in order for this removal 
of disability to be effective it must have been granted in the 
county where he resided, because the statute conjerring this 
special and peculiar jurisdiction said so. 

Morris vs. Dooley, 59 Ark., 483, involved the adoption of a 
child under a statute which provided “That any person de¬ 
sirous of adopting any child may file his petition in the pro- 
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bate court of the county where such child resides.’^ The 
record did not show that the child was a resident of the 
county where the adoption was granted. The only point 
decided was that, as the proceeding was a special statutory 
proceeding, the omission from the record of a showing that 
the child resided in the county where guardianship was 
granted, made the order void on collateral attack. 

Foster vs. Waterman, 124 Mass., 595, involved a New 
Hampshire statute similar to the Arkansas statute cited above. 

Michigan Trust Company vs. Ferry, 175 F. R., 667, held, 
on the subject of notice, merely that “Personal service within 
the jurisdiction of the court or a voluntary appearance or con¬ 
sent to substituted service is indispensable to the jurisdiction 
of a court to adjudicate a claim which is entirely personaF'—a 
familiar and undisputed doctrine. An administrator in 
Michigan wasted an estate, went to Utah and became insane. 
A Michigan court, on ser\*ice by -publication appointed a 
guardian ad litem for him and, after defense by such 
guardian ad litem entered a finding of nearly a million dol¬ 
lars against the absent lunatic w'ard. The fundamental ques¬ 
tion w-as not the right to appoint a guardian ad litem, but 
the right to litigate such a claim w'ithout personal service. 
It was held that appearance by a guardian ad litem so ap¬ 
pointed was not effective to confer jurisdiction, and that the 
judgment was not entitled' to full faith and credit in Utah. 

Mosby vs. Gibson, 17 Utah, 257, w’as under a statute which 
in terms required notice to be given to all parties interested 
and the court found that the notice did not follow' the terms 
of the statute. 

Martin ivs*. White, 76 C. C. A., 671, was under the Code 
of Alaska which provides, in section 896, that when rela- 
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tives or friends of any insane person shall apply io have a 
guardian appointed for him, the commissioner shall cause 
notice to be given to the supposed insane person of the 
time and place of the hearing. Proceedings in lunacy 
wherein by adjudicating that a person is of unsound mind, 
his relation to his estate is vitally changed and where his 
personal liberty may be interfered with, are easily dis¬ 
tinguished from guardianships of infants. 

The Second Assignment of Error. 

''The court erred in finding in its first finding of law and 
fact that at the time of the filing of the petition for, and the 
passing of the order by the court on, to wit, February 8, 1922, 
appointing said Andrew J. Lehmer guardian of the person 
of the said Ruth Lehmer, the said Ruth Lehmer was not a 
resident of nor domiciled in the District of Columbia, but 
xcas a resident of and domiciled in the State of New York.” 

‘The domicile of an infant for the purpose of con¬ 
ferring jurisdiction to appoint a general guardian 
primarily arises from the domicile of the father, or, 
if the father be dead, from his domicile at the time 
of his death.’^ 

15 Ency. of Law, 34, 2d Ed. 

This text is sustained by numerous authorities, among 
whieh we particularly note the following: 

Matter of Johnson, 87 Iowa, 134: This was a case where 
the adopted father of the child had died a resident of the 
State of Iowa, and his will had been probated there, and it 
was held that that was the jurisdiction for appointment of a 
guardian, though the child was actually resident in another 
State. The court said: 
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“The residence of Mr. Johnson (the adopted father) 
being in Des Moines County, that was the domicile 
of the child, and the court of that county had juris¬ 
diction to appoint a guardian of its person, though 
it was not at the time residing in the county.” 

Jenkins rs. Clark, 71 Iowa, 552, which was a case where 
the parents.were both dead and an aunt of the child, at the 
request of the mother in her will, took the child out of the 
State where the parents had been domiciled, but assumed no 
legal obligations towards it. It was held that the domicile 
of the parents at the time of death was still that of the child, 
and a guardian was appointed there, while the child was 

not in the countv. 

«/ 

Wells vs. Andrews, 60 Miss., 373, was a case where both 
parents of two young children, residents of Tennessee and 
having an estate there, died. During her last illness, the 
mother, who survived the father a few months, placed the 
children in the custodv of Wells. The record docs not indi- 
cate that he was in anv wav kin to them. A few davs later, 

and on the verv dav that Wells was at the countv seat of the 

• «. «• 

Tennessee County where the parents had resided, seeking to 
have himself appointed guardian for them, their paternal 
grandparents caused them to be forcibly taken from the 
custodv of Mrs. Wells, at the home of their deceased i)arents, 
and carried to Mississippi. l::^ome months later. Wells' ap¬ 
plication for letters of guardianship was granted in Tennessee 
and he brought habeas corpus proceedings in Mississippi. 

The court said: 

“They (the children) were domiciled in Tennessee 
and the jurisdiction of the courts of that IState over 
them and their estate there, was not destroyed by their 
removal by their relatives to Mississippi.'' 
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The children were awarded to the Tennessee guardian 
though they had been in Mississippi several months when he 
was appointed. 

It does not yet appear that the infant in this case had lost 
her domicile in the District of Columbia when appellant 
was appointed guardian of her person, and the word ^‘resi¬ 
dence” in section 150 of the Code means domicile. This 
was assumed bv counsel on both sides in the court below. 

Passing upon the statute with which this section is identi¬ 
cal in terms, the Supreme Court of the District of Columbia 
in General Term, held that residence in said statute meant 
domicile and that the domicile of a child who had been 
brought into the District of Columbia from Tennessee, after 
the death of both its parents tliere, was in that State. 

In re Rebecca B. Afflick, 3 McArthur, 95. 

“When the infant has no parent the law remits him 
to his domicil of origin or to the last domicil of his 
surviving parent.” 

School Directors vs. James, 2 S. &. W. (Pa.), 
568. 

Warren vs. Harper, 13 Ind., 167. 

The word residence like domicile is frequently used to ex¬ 
press different meanings and is construed to mean domicile 
in many cases. 

« 

Newman vs. Frizzell, 43 App. D. C., 53. 

A person physically residing in one State through a period 
of years may still have his domicile in another State so as to 
be classed as “not a resident” of the State where physically 
residing. 

Bradford (N. Y.), Surrogate, 69. 
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Persons leaving one State for the purpose of living per¬ 
manently in another are, as to a transaction occurring while 
en route and before they acquired a new domicile, considered 
as still domiciled in the State from which they departed. 

Shaw vs. Shaw, 98 Mass., 159. 


In that case, the parties, man and wife, had left Massa¬ 
chusetts to go to Colorado to live. While in Pennsylvania, 
en route, cause for divorce arose on the part of the husband. 
The wife sued in Massachusetts. The statute required that 
one of the parties must have resided in Massachusetts when 
the cause occurred. The court held that the wife must be 
considered as still having her domicile in Massachusetts and 
that the requirement of living in Massachusetts was satisfied 
if she had her legal domicile there. 


Likewise, we contend, while the actual residence, in the 
sense of physical presence, of the infant in this case had 
been transferred to New York, her residence, in the sense of 
domicile (the sense in which it is used in section 150, Code), 
was still in the District of Columbia. 


“Legal domicile is sufficient to confer jurisdiction 
(to a}>point a guardian) though the infant, at the 
time, be residing elsewhere.’’ 

Ruling Case Law, vol. 12, ]>. URL citing— 
Nunn vs. Robertson, 80 Arkansas, 350. 

In re Hennings’ Estate, 128 Calif., 214. 

In re Burton, 92 Iowa, 202. 

Sudler vs. Sudler, 121 Md., 46. 


It was contended in the court below, and doubtless will be 
here, that such authority on the change of domicile as is 
afforded by the foregoing cases is swept aside, so far as this 


jurisdiction is concerned, and the law on that subject ap¬ 
plicable here established, by 

Lamar vs. Micou, 114 U. S., 218, 

but there are essential differences between that case and the 
case at bar. That case was twice before the Supreme Court 
of the United States. On the first hearing, 112 U. S., 452, 
it appeared that the father of two very young children living 
and domiciled in Georgia died there. Their mother re¬ 
mained with them in Georgia for about two years and then 
remarried and went to the home of her new husband in New 
York taking her little children with her. Later she moved 
with liim and her children to Connecticut and there died 
while thev were still of tender vears. The children were 
carried back to Georgia to live with, the mother and sister of 
their deceased father and after a year there, upon the mar¬ 
riage of the sister, their aunt, went with her to her husband's 
home in Alabama, the grandmother also moving with them. 
While the children were in New York, Lamar had been ap¬ 
pointed their guardian. The Civil War intervened; he went 
South adhered to the Confederacy, made unfortunate invest- 
ments of his wards' funds in Confederate bonds, etc., re¬ 
signed his guardianship and, after the war, went back to 
New York. On a bill against his estate brought on behalf 
of the wards for an accounting, the Supreme Court first 
decided the question that the test of his accountability was 
the law of the ward's domicile—not the law of the place of 
his appointment. Next they determined that the children 
did not lose their domicile in Georgia when their mother 
removed them to New York following her second marriage, 
and, finally, that it w^as unnecessary to decide whether the 



grandmother stood in the relation of natural guardian and 
had changed their domicile to Alabama when changing her 
own, because the laws of Alabama and of Georgia were es¬ 
sentially identical at the time the investments were made 
and that Lamar’s estate should account under the laws of 
Alabama or Georgia which were more lenient than those of 
New York. 

On the rehearing (114 U. S., 218), it was offered to be 
shown that the assumption that the father’s domicile was in 
Georgia at the time of his death, upon which hypothesis the 
case had been decided, was all a mistake, and that his 
domicile was in Florida whose laws were essentially identical, 
as to the matter involved, with those of New York. 

The court held that if, contrary to all precedent, this proof 
should be let in, it would make no difference, because, when 
the children were taken back to Georgia, after their mother’s 
death, they took up their domicile there anew, if they had 
ever lost it, because being taken into the home of the grand¬ 
mother thev took her domicile. 

V 

But the wide difference between that ease and the case at 
bar is shown by the following quotation from the opinion: 

^Tn the present case, the infants, when their mother 
died and they went to the home of their paternal 
grandmother, were under ten years of age; the grand¬ 
mother, who appears to have been their only surviv¬ 
ing grandparent, and their next of kin, and whose 
only living child, an unmarried daughter, resided 
with her, was the head of the family, and upon the 
facts agreed, it is evident that the removal of the in¬ 
fants, after the death of both parents, to the home of 
the grandmother in Georgia, was with Lamar’s (the 
guardian’s) consent. Under these circumstances there 
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can be no doubt that by taking up their residence with 
her they acquired her domicile in Georgia, in 1859, 
if their domicile was not already there. 

In the case at bar, all four of the grandparents were living 
and three of them had taken no part in the removal of the 
child to New York. The arrangement by which the child 
was taken out of the District of Columbia, according to the 
testimony of all the witnesses, was that it was first to be taken 
charge of by its aunt and her husband, the appellees here. 
There was no arrangement, as yet, that it was to be taken to 
the home of the grandparents on either side. When the 
child, with appellant and appellees, reached the railroad 
station in New York city she was sent to the home of her 

V 

mother's parents, who then come into the picture for the 
first time (testimony of Helen E. Hardy, Kec., 25). This 
was a temporary arrangement. 

It will be noted that in Lamar vs. Micou, the Supreme 
Court stresses the fact that the grandmother in Georgia .was 
the onlij surviving grandparent of the infants and their next 
of kin. Commenting upon the fact that there is authority 
for the doctrine that only the father, or in case of his death 
the mother, is guardian by nature, they say (114 U. S., 222): 

‘Tt is clear that the grandfather or grandmother, 
when (he next of kin, is such guardian.(Italics 
ours.) 

There is nothing in anv of the decided cases that have been 
brought to our attention, to the eff'ect that any relative other 
than a parent or grandparent can be considered as guardian 
by nature and thus be able to change the domicile of an 
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infant. That an uncle cannot do so was expressly held in 
In re Rebecca B. Afhick, supra. 

The appellant denies (Rec., 26, 27) that he understood 
that the child was going permanently into the custody of 
appellees and strong light on his understanding of the situa¬ 
tion is reflected by the circumstance that four days later 
(Rec., 2) he swore, in the city of New York, to the petition 
for guardianship, stating that the infant was a resident of 
the District of Columbia. It must be apparent from all the 
testimony that no permanent arrangement had yet been made 
and that while the infant had been taken out of the District 
of Columbia, she had not acquired a domicile elsewhere, but 
was in the status of the parties in Shaw ivs. Shaw, supra, and 
still held domicile in the said District. 

But, taking the strongest view of the testimony on the part 
of appellees and conceding that the arrangement for Mr. and 
Mrs. Hardy to take the child was a permanent one, did that 
draw the domicile of the child to their domicile? It was 
not actually taken to their home and had not been at the 
time of appellant's appointment or of the proceedings in 
New York referred to in this record. If it had acquired a 
domicile other than the District of Columbia, just where 
was that domicile? Was it at Yonkers, Westchester County, 
New York, whither it was presently taken or at the home of 
the Hardys in the Borough of Manhattan, city and county of 
New York, whither it was to be taken at some time, or was 
it at Mt. Vernon, in Westchester County, New York, the 
home of appellant, or was it at the home “in the country'’ 
(whether in New York, Connecticut, or New Jersey does 
not appear) that the Hardys were yet to acquire? (Rec., 25.) 

The mere suggestion of these inquiries, all of which are 
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justified by the record, shows that the infant had not lost 
her domicile in the District of Columbia because she had not 
acquired one elsewhere. 

But the effect of Lamar vs. Micou as an authority for 
the doctrine that a ^andparent may be a guardian by 
nature is destroyed for this District by subsequent legis¬ 
lation. 

The Code, enacted nearly twenty years after that decision, 
provides, in section 1123, as follows: 

‘The father and mother shall be the natural guard¬ 
ians of the persons of their minor children. If either 
dies or is incapable of acting, the natural guardian¬ 
ship of the person shall devolve upon the other.” 

Upon the most familiar principles of construction, this 
excludes any other relative from natural guardianship. In 
view of the divisions of opinion in the decisions, long recog¬ 
nized, and of the holding in Lamar vs. Micou, long recog¬ 
nized in this jurisdiction as the leading authority on the 
point, it must be presumed that the legislative authority chose 
the language of section 1123 ex industria and intended to 
limit natural guardianship to parents. 

Lamar vs. Micou is, itself, authority for the doctrine 
that ^The ward does not derive a domicile from any 
other than a natural guardian’’ (112, U. S., 271). 

Furthermore, if the language of section 1123, here quoted, 
is not to be construed as here contended, it would be a super¬ 
fluous piece of legislation because, independently of statute, 
parents everywhere are recognized as natural guardians. 
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We respectfully submit that the jurisdiction of the Su¬ 
preme Court of the District of Columbia to appoint a guard¬ 
ian of the person in this case is clear, and that, having ex¬ 
ercised that jurisdiction, it should not be diligent, nor should 
this court, in seeking reasons to overturn it, and that the order 
appealed from should be reversed. 

C. CLINTON JAMES, 

W. W. MILLAN, 

Attorneys for Appellant. 
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BRIEF FOR APPELLEES. 


Statement. 

This is an appeal from the following decree of the Supreme 
Court (R18): 

‘^\djudged, ordered and decreed, That the decree 
heretofore passed in this cause on, to wit, the 8th day 
of February, A. D. 1922, appointing the said Andrew 
.1. Lehmer guardian of the person of the said Ruth 
Lehmer, minor, be and the same hereby is vacated, 
annulled, set aside and held for naught, for what of 
jurisdiction of the Court to pass said decree.” 

Tliat court, also, on the .same day, April 2,192.3, made this 
finding (R 18): 
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‘‘1. At the time of the filing of the petition for, 
and the passing of, the order by this Court on, to wit, 
February’ 8, 1922, appointing said Andrew J. Lehmer 
guardian of the person of the said Ruth Lehmer, the 
said Ruth Lehmer was not a resident of nor dom¬ 
iciled in the District of Columbia, but was a resident 
of and domiciled in the State of New York. 

2. Process was not issued upon the petition of said 
Andrew J. Lehmer for the appointment of a guardian 
of the person of said Rutli Lehmer and no process 
was sen'ed upon her nor upon her custodian and no 
notice thereof was given to her or to her custodian 
and during all of the time from a date prior to the 
institution of said proceedings and until after the 
signing of said order on, to wit, February 8, 1922, 
she was not in the District of Columbia, but was in 
the State of Xew York.” 

That court also passed the following order (R 17): 

“This cause coming on for hearing upon oral mo¬ 
tion of counsel for respondent Andrew .J. Lehmer to 
dismiss the petition of Charles J. Hardy, Jr., and 
Helen E. Hardy, filed herein, and having been argued 
by counsel for the re.spective parties, and the court 
being of opinion that this Court has no jurisdiction 
to appoint a guardian of the person of an infant who 
is not a resident of, nor domiciled in the District, 
especially where the infant is not served personally 
with process and is out of the District, it is by tlie 
Court this .‘10th day of June, A. D. 1922, 

Ordered that said oral motion be and the same 
hereby is overruleil.” 

Appellant's coun.sel concede on page four of their brief 
that 
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‘‘No notice was given by appellant of his applica¬ 
tion for guardianship and the infant was not in court 
at any time in connection with said application, nor 
was there service of process thereon upon the infant 
or any other person.” 

They also stipulate (R17) that appellees, petitioners, 

“had no notice or knowledge of the application of 
Andrew d. Lehnier for guardianship of said infant, 
either as to person or as to estate, until after the 
same had been granted.” 

It is not disputed that from .January 31 until long after 
the appointment, Ruth was in the home of Mr. and Mrs. 
Mueller, in New York. The petition for guardianship was 
not filed until February 7 and the appointment was made 
on February’ 8 (R2). 

Finding of the court numbered 2, therefore, is not dis¬ 
puted, counsel i*esting their case on this point, as we under¬ 
stand it, upon the proposition that where an infant has 
property in the District a guardian of the person may be 
appointed though the infant l)e a non-resident, absent from 
the jurisdiction of the court and without process or notice 
to anyone. 

The second assignment of error, however, takes issue with 
the court's finding numbered 1 (R 18), that Ruth was a resi¬ 
dent of and domiciled in New York when the petition was 
filed for and the passing of the order appointing Mr. Leh- 
mer the guardian of her person. These are the facts: 

Ruth’s father and mother and her grandparents on both 
sides were and are New York people. Her parents were 
married there. New York was their marriage domicile. 
Riitli was born there. 'Sck York teas her domicile of origin. 
Her relatives all live there. She has none here. 
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No where in the record is it said that her parents were 
domiciled here. They lived in an apartment here for about 
two years before they died (R 7) but what was their inten¬ 
tion as to remaining or retiring to New York is not shown. 
The administration of the father^s estate here is ex parte, 
without inquiry or objection and is not binding. The mere 
assumption that they were domiciled here is not supported 
by the record. 

Assuming that the parents may have been domiciled here, 
the petition for removal of the guardian of the person as¬ 
serts that from and after Januarv 81, her domicile was in 
New York and not here. These are the further facts: 

On Saturday, January 28, 1922, Ruth’s grandfatlier Leh- 
mer was the guest of her parents in their apartment in 
2151 California Street, N. W. Her mother put her to be<l 
and went with her father to the Knickerbocker theatre, the 
grandfather remaining with Ruth. They were both killed 
in that night’s disaster. 

In the same apartment building liyetl, also, with tlieir 
families, the Hon. and Mrs. David H. Kinclieloe, Mr. and 
Mrs. Dale D. Drain, and Mr. and Mrs. Paul W. Pope: and 
next door lived Colonels Hanson and Potter and their fam¬ 
ilies. 

Sunday morning at about 8:10 or 8:15 o’clock Mr. Lehmer 
took Ruth to Mrs. Kinclieloe's apartment (R22) and went 
out to try to find out what had happened to her parents 
(R15). From then until 6 P. M. Ruth was with Mr.s. 
Kincheloe in the morning, then with Mrs. Drain, then with 
Mrs. Kincheloe and then with Mrs. Pope for supper (R28). 
Ruth’s mother’s sister, Mrs. Hardy, notified in New York of 
the death of Ruth's parents (R25), arrived at the apart¬ 
ment with Mr. Hardy at about 6 o’clock and took Ruth to 
the Lehmer apartment and put her to bed ami had charge 
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of lier. Monday they had breakfast and Inncheon with Mrs. 
Kincheloe and Mrs. Hardy was in charge of Ruth (R23) 
and was packing clothes and putting things away in the 
Lehmer apartment (R22). Late on Monday afternoon Mr. 
and Mrs. Hardv took Ruth and her clothes to the Shoreham 
hotel where they spent the night and they took her on the 
train to New York early Tuesday morning (R25). The 
events occurred, in order, as follows: 

‘‘Helen E. Hardy testified that she was raised in 
New York and now lives in Pelham, New York, where 
she has her (»wn home, 15 miles from New York Citv, 

•*7 

on Long Island Sound, where Ruth Lehmer is with 
witness and her husband. She is sister to Ruth’s 
mother. She lieard of the death of the Lehmers ten 
minutes before noon on the next day and took the 
one o’clock train for Washington, where she went 
first, with her husband, to the Sboreliam Hotel. Went 
tt) the Apartment House, saw Rutli in Mrs. Pope’s 
apartment, took her downstairs to the Lehmer apart¬ 
ment and put her to sleep in her mother’s bed and 
stayed with her all night. She was with me all ne.xt 
day, Monday, in that apartment or Mrs. Pope’s or 
Mrs. Drain’s until about five o’clock when we took 
her with the valises and her clothes to the Shoreham. 
We spent the niglit there and took her on a train to 
New York early next morning. On Sunday night 
after 1 had put Ruth to bed, Mr. A. J. Lehmer, my 
husband and I were together in my sister’s living 
room and one of Mr. Lehmer’s fii*st questions was: 
‘What is to become of Ruth?’ and said, ‘Well, Mr. 
Lehmer, you know I love her and I would love to 
take her.’ Then he said, ‘Oh, would you? That 
would be fine.’ Then he said, ‘Would you adopt her?’ 
I said, ‘Yes, I would be glad to adopt her.’ Then 
he said, ‘But, Helen, you wouldn’t change her name; 
3 ’ou wouldn’t change her name from Lehmer to 
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Hardy and I said, ‘Xo, I wouldn’t do that because 
she is my sister’s child and I would like her to keep 
mv sister’s name always.’ That about ended the con- 
versation about adoption. It was definite and very 
short and we both talked a little to the point and 
then I think we went to bed.” 

‘‘Witness further testified that when they got to 
New York they were met by Mr. Lehmer’s son Nor¬ 
man and her two sisters and perhaps others. Ruth 
was taken to the house of witness’ mother because 
witness was then living in an apartment and did not 
have sufficient room and it had been arranged with 
Mr. Lehmer, either on the train or before leaving 
Washington, that she should be taken there until wit¬ 
ness could buv a home in the country*. The home was 
afterwards bought and Ruth is now in it. She stayed 
at the home of witness’ mother till witness bouglit her 
home, e.xcept in summer when she was away with wit¬ 
ness and her husband at a hotel.” 

“On cross-examination the witness said Ruth was 
now six years old; that Mr. Lehmer traveled to New 
York on the same train with her; that she next saw 
him at the funeral where he put his arms around her 
and said he was glad all was settled about Ruth, and 
does not remember that he ever had anv conversation 
with her about adopting Ruth at any time thereafter.” 

“Charles J. Hardy, Jr., testified that he heard the 
conversation between his wife and Mr. Lehmer in 
Washington on Sunday night and corroborated her 
testimony with reference thereto and in all other re¬ 
spects.” 

“On cross-examination the witness said that he and 
his wife have adopted Ruth Lehmer in New York 
Countv, New York, without anv notice to Andrew J. 
Lehmer. (R25 and 26.)” 
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The only testimony opposed to this is that of Mr. Lelimer 
who admits the conversation, but says this is what was said 
(R26): 

^‘He resides at Mt. Vernon, New York, and is the 
father of Leroy Lehmer who, with his wife, was killed 
in the Knickerbocker Theatre disaster. He couldn’t 
possibly say w’hat he mentioned to each and every 
one about placing Ruth in the custody of Mr. and 
Mrs. Hardy. When they arrived in Washington they 
said they would take Ruth right along home, whicii 
w’as agreea1)le to witness. They said they w’ould look 
after her and take care of Iier and in the summer 
time take her to their countrv home and in the 
fall they w'ould get a larger apartment. Nothing 
wiiatever was said about adopting her; it w’as simply 
to take care of her and take her and have her live 
with them. Nothing was said about permanent 
custody. 

But, unfortunately for Mr. Lehmer’s version, he ‘^seemed 
to like to talk about it” (R24) and on Monday morning 
at breakfast with Mrs. Kincheloe, he said to her (R22): 

‘We talked it over last night and w’e have about 
decided the best thing for little Ruth is to go with 
Helen’—meaning petitioner, Helen E. Hardy, and I 
agreed with him. He said Helen would take good 
care of her; she and Mr. Hard}" had just married and 
were getting along nicely; Mrs. Hardy was Ruth’s 
favorite aunt and Mr. Hardy w-as w'ell-to-do and 
w’ould take care of the child and wras the only son 
of w"ell-to-do parents—that it really was the best 
thing that could happen—that he and Mrs. Lehmer 
were getting old and it was the best thing to do— 
the happiest solution he knew of. I don’t remember 
that adoption w-as mentioned. He said it would be 
best for them to take her or ‘raise’ her.” 
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Mrs. Drain testified (R23): 

^‘On Sunday morning and on Monday night after 
the disaster I had conversations with Mr. A. J. Leh- 
mer about what was to become of Ruth. The longest 
was on Monday night when he took dinner with me. 
It then seemed in his mind that everj’thing had been 
settled that it would be best for Ruth to go to her 
godmother—to her aunt, Mrs. Hardy; that they 
should have her and bring her up; his one thought 
was that he didn’t want her completely weaned away 
from him; he wanted her so he could see her occas¬ 
ionally, but it was better for the Hardys to bring 
her up. They were younger and better able to bring 
her up or as well able; they were very fond of Ruth 
and would give her a good home; the only question 
in his mind was what might happen to her if they 
had children of their own. Everything had been 
packed and Ruth was going, her clothes and all, to 
New York with the Hardys.” 

Mr. Drain testified (R24): 

^‘After dinner Mr. Lehmer said, speaking of Ruth, 
‘Well, now I am fond of her and I don’t want her to 
be weaned awaj’ from her paternal grandparents and 
folks, but my wife and I are not in a position to bring 
her up; we are along in years and while I want to 
be where I can see her, we are not in position to bring 
her up and think it l>est that Mrs. Hardy should have 
her. They are well-to-do and Mrs. Hardy is fond of 
Ruth.” 

Mrs. Pope testified (R23): 

‘‘After Ruth left the Lehmer apartment with Mr. 
and Mrs. Hardy on Monday I had a conversation 
with Mr. A. J. Lehmer in which we talked at length 
about Ruth. I said ‘Don’t vou think it most fortu- 
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nate that Mr. and Mrs. Hardy could come and take 
Kuth and be willing and ready to adopt her?- and he 
said he certainly did; he thought they were the 
proper people to have her. I used the word ‘adopt’ 
because I thought that was what was intended to be 
done with the child, to be taken to New York perm¬ 
anently with Mrs. Hardy. He said he approved of 
it and that it w'as the veiw best thing that could 
be done; that he and his wife were old.” 

Evelyn Lottier Pope testified (R24): 

“Tliat slie is the daughter of the prece<ling witness, 
lives with her mother and heard the conversation be¬ 
tween her mother and Mr. Lehmer and he said he felt 
so relieved that Mr. and Mrs. Hardy were going to 
take Ruth and adopt her as he thought they were 
the proper people to have her. Witness and her 
mother knew Ruth and were interested in her because 
of the calamity that had happened to her.” 

“Thereupon counsel for petitioners presented the 
depositions of two witnesses, Mrs. Hanson and Mrs. 
Potter, w’ives of arinj’ officers, living next door to the 
apartment house where the Lehmers resided, who 
testified in substance that they were friends of Ruth 
and her parents; that Andrew J. Lehmer said to each 
of them while in Washington that he had agreed that 
the Hardys should take the child to New York and 
raise her and adopt her.” (R26) 

Asked about these convei-sations on direct and cross-exam¬ 
ination, his anwsers do not convince. He does not deny that 
he talked with these wifne.sses but says (R26) that 

“he never used the word adoption in conversation 

witli anviKxlv.” 

• ^ 
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‘^On cross-examination the witness said he knew 
that Ruth was to be raised in New York. He does 
not deny having had a conversation with Mrs. Hanson, 
but denies that he said Ruth should be adopted. Her 
being taken care, or being taken home and staying 
with the Hardys, it was talked about but the term 
‘adoption’ I certainly did not agree to.” 

On page 27 he said, ‘‘It may have been said they 
could raise her, but as to adopting the child it was 
not agreed upon,” and again he said: 

“I don’t know the term ‘raising’ was even men¬ 
tioned; they would take her and take care of her 
and in the summer they would take her to the sea¬ 
shore, and all those things were mentioned, but I 
didn’t state they could adopt her.” 

This testimony establishes the agreement with Mr. Lehiner 
that Mr. and Mrs. Hardy were to adopt the child and it is 
admitted that her future permanent home was to be in Xew 
York, 

As above shown and no where denied (R25) — 

‘‘When thev got to New York thev were met bv Mr. 
Lehmer's son Norman and her two sisters and per¬ 
haps others. Ruth was taken to the house of witness’ 
mother because witness was then living in an apart¬ 
ment and did not have sufficient room and it had 
been arranged with Mr. Lehmer, either on the train 
or before leaving Wasliington, that she should be 
taken there until witness could buy a home in the 
country. The home was afterwards bought and Ruth 
is now in it. She stayed at the home of witness' 
mother till witness bought her home, except in sum¬ 
mer when she was away with witness and her hus¬ 
band at a hotel.” 
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And further pursuant to the agreement with Mr. Lehmer 
and with the concurrence of Ruth’s maternal grandparents 
and actual custodian, Mr. and Mrs. Hardy adopted her by 
formal legal proceeding under the New York code (R8et 
seq. 14). Notice to Mr. Lehmer was not deemed necessary 
because he had agreed to it and he was not a necessary 
party personally under New York law and Mr. and Mrs. 
Hardy had not then heard of his appointment. Without 
saying anything to Mr. or Mrs. Hardy or Mr. or Mrs. Muel¬ 
ler, Mr. Lelmier instituted huheas corpus proceedings in 
New York against Mr. and Mrs. Mueller as custodians of 
Ruth, basing his claim upon his right to her custody as 
paternal grandfather and as guardian of her person by 
appointment of our Supreme Court. Information was thus 
brought to Mr. and Mrs. Hardy of the appointment here of 
Mr. Lehmer. The petition to vacate the appointment and 
other proceedings followed in our Supreme Court, the peti¬ 
tion showing the want of jurisdiction of our court and the 
danger of giving effect in the New York court to the appoint¬ 
ment under the Constitution or by comity and asking an 
injunction as to the habeas corpus proceedings. Counsel 
agreeing that our court’s attention should first be called to 
the jurisdictional question, no action has been taken in the 
habeas corpus case. 

It appears, therefore, to be undisputed that Ruth’s dom¬ 
icile of origin is New York; that her parents, domiciled 
there, resided here in an apartment for two years without 
any fact being shown as to their intention to stay or re¬ 
turn; that all of her people are New York people, includ¬ 
ing grandparents on both sides; that all of them agreed to 
her being taken to New York on January 31 with her par¬ 
ents’ remains where they were buried; that her permanent 
home was to be in New York, with her grandparents Mueller 
until Mr. and Mrs. Hardy could provide a suitable home 
for tlie family of three, wlien they, were to take her and 
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raise her in New York; that they provided the home at 
Pelham, New York, where she lives with them and that 
‘‘Ruth^s parents w’ere so devoted to Mrs. Hardy that if they 
could have the sav thev would have w’anted her above everv- 
body to have the child.” (R24) 

It is established by four credible disinterested witnesses 
that Mr. Lehmer voluntarily admitted to them upon two 
occasions that he had agreed with Mr. and Mrs. Hardy that 
they would adopt Ruth. They also testify to the agreement. 
He denies it but admits they were to take her and raise her 
in New York as he admitted also to three other witnesses. 

The paternal grandfather, therefore, agreed that her fu¬ 
ture permanent home should be in New York. The paternal 
grandmother lias not spoken. The maternal grandparents 
not onlv consented to the New York domicile bv taking Iier 
in but they agreed in writing to the adoption by Mr. and 
Mrs. Hardy in New York (RIO). 

The finding by the court below that Ruth’s domicile was 
in New York is correct if it is legally possible to change the 
domicile of a minor whose parents are dead, or if the dom¬ 
icile of her parents was in New York when they died. 

Points and Authorities. 

1. Even if the domicile of the child was in the District 
of Columbia, it was changed on January 31, when she was 
taken to New York by agreement with and consent of her 
grandparents for the purpose of making that her permanent 
home and to be adopted by Mr. and Mrs. Hardy, domiciled 
in New York. 

Lamar v. Micou, 114 U. S., 21S; 

Churchill v. Jackson, 132 Ga., 6C6; 

Cases cited in Annotated Cases, 1913 E., 1206 
et seq., and cases cited in Rose’s notes to 
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Lamar v. Micou, supra. 

In re Benton, 92 la., 202; 54 A. S. R., 546, 
following Lamar v. Micou and other cases, 
quoting Schouler Dom. Rel., Sectioir 303, and 
cited on appellants brief on another point. 

State V. Probate Judge, 2 Rob. (La.) 418, af¬ 
firmed in 4 Rob. (La.) 84. 

Kirkland v. Whately, 4 Allen (Mass.), 462. 

Mintzets Estate, 2 Pa. Dist., R 584 especially 
where reverting to domicile of origin). 

That it may or may not have I>een decided then in which 
county Mr. and Mrs. Hardy would purchase their home was 
immaterial; New York was the domicile. 

King V. King, 79 N. J., 824; 135 A. S. R., 731. 

Winans v. Winans, 205 Mass., 388; 28 L. R. A. 
(N. S.), 992, and cases cited. 

Section 1123 of the Code makes the father and mother 
guardians by nature and, if either dies or is incapacitated, 
makes the other guardian by nature. It is argued that this, 
by implication, excludes grandparents where both parents 
die, as to which the code is silent; otherwise this legislation 
would be superfluous. 

•‘Because, independently of statute, parents every¬ 
where are recognized as natural guardians” 

But they are not. The father, onh’, is; and if he dies or 
deserts or is incapacitated, then, only, is the mother; and 
upon the deatli of both, the grandparents succeeds. 

In re Benton, supra. 

Note to 89 A. S. R., 264. 


The Congress did not intend thus indirectly to bar the 
grandparent. The Code gave joint guardianship to par¬ 
ents, with right of survivorship and left the law unchanged 
as to orphans. A construction depriving an orphan of a 



guardian by nature is repugnant to law, common sense and 


human nature. 
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domicile of choice evidence of three important facts 
must appear, (1) abandonment of domicile of origin, 

(2) selection of a new locus, (3) the animus ma- 


ihcndi” 


Mather v. Cunningham, lO.") Maine, o26. 

Note to Winans v. Winans, 28 L. R. A. (X. S. l, 


092. 


Administrating the estate of the father is an ex parte 
proceeding without objection or finding of domicile and is 
not binding. 

Baker v. Baker Co., 162 Ky., 897. 

2. Even if the parents were domiciled here, as to wliich 
the evidence is insufficient, still the code, section loO, limits 
the authority of the court to appoint a guardian of the 
person of an infant unless both its “presence and residence” 
are here. Ruth was in New York and no notice was given. 

There is respectable authority in well considered cases, 
reviewing Pennoyer v. Neff, Galpin v. Page, Story Con. Lim¬ 
itations, and the like, which hold that courts are without 
power to award the custody of an infant domiciled within 
tlie jurisdiction but who is absent and without notice and 
in proceedings ])egan after the infant’s departure. 
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De La Montanya v. De La Montanya, 32 
L. R. A., 82 (Calif.). 

Kline v. Kline, 57 la., 386; 42 Am. Rep., 47. 

Most, if not all, of the cases cited on brief for appellant 
as announcing the opposite view may be easily distin¬ 
guished: e. g.. Where the child was spirited away pending 
the proceedings; where the one taking the child assumed 
no relation to the child; where there was notice or no ques¬ 
tion and the like. Some are not on the point at all. 

Be that as it may, our code makes “presence’^ a pre-re¬ 
quisite to jurisdiction to appoint a guardian of the person. 

4. We take it to be elementary law that the power to 
appoint a guardian of the person can be exercised only with 
respect to persons within the territorial jurisdiction of the 
court. 

Note to 98 Am. Dec., 734. 

It is asserted however that section 150 of our code author¬ 
izes our Probate Court to appoint a guardian of the person 
of a New York child (appellant’s brief, pp. 4 and 5). 

Statutes and codes are not to be so construed as to require 
courts to do futile things. If the statute plainly gave our 
courts jurisdiction over New York children, it would be un¬ 
constitutional and void. Certainlv such a construction 
should and can be easilv avoided. 

Galpin v. Page, 18 Wall., 350. 

Section 150 is a re-enactment of the Act of 1846. Section 
1127 is a re-enactment of the Maryland Act of 1798 and may 
be found in 2 Kilty, 848. There are no reported cases be¬ 
cause for more than a century’ no one has failed to under¬ 
stand them. They authorize two classes of guardian; one 
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of the esUite of an infant entitled to property within tlie 
District; and the other of the person of an infant orplian 
where the ^"person and residence may be within the Dis¬ 
trict/^ A guardian of the estate may be a different person 
from the guardian of the person; indeed, if the guardian 
of the person be a guardian by nature, still the court may 
appoint a guardian of the estate and that may be the same 
or a different person. Like distinction is ma<le in sections 
112:3, 1124, 1125, 1128, 11:30, 1140 and 1141. 

Immemoriallv ortlers of our courts have of necessity read 
“guardian of the person'- or “of the estate” or **of the per¬ 
son and estate.” In the case at bar there are two petitions 
and two orders; one petition and order for guardian “of 
the person” and the other “of the estate.” 

While the courts of the District have authority under 

* 

Code Sections 150 and 1127 to appoint a guardian of the 
estate of a minor domiciled in another state as to ])ropei-ty 
within the District of Columbia, the policy of our law is 
further declare<l in section 1141 of the Code, which contem¬ 
plates recognition here, in ancillary pr<K‘eedings, of a guard¬ 
ian appointed in a state where the infant “resides." 

Kraft V. Wickey, 4 G. & J., :3:32, 2:3 A. D., 500, distin¬ 
guishes clearly betwec*n these two classes of guardian in a 

similar case where Maryland children were taken by the 

• • 

mother to Pennsylvania after the deatli of the father. The 

« 

Marylan<l court held that the Pennsylvania guardian had 
no authority in Maryland, but also held that the authority 
of the Marylaml guardian was strictly limited to the prop¬ 
erty in Maryland. 

In re Benton, 92 la., 202, 54 A. S. R., 540, is a well con¬ 
sidered case where parents domiciled in Iowa died there, 
leaving a child who was taken bj’ its grandfather to Wis¬ 
consin, where a guardian of its person and estate was ap- 
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pointed. A guardian of the estate in Iowa was directed by 
the Iowa court to turn over the funds in his hands to the 
Wisconsin guardian. Under our code ancillary letters 
might be necessary. 

The second part of section 150 of the code says in effect 
that the court may not appoint a guardian of the person 
e.xcept there exist two jurisdictional conditions precedent, 
stated in the conjunctive, namely, that the “person and resi¬ 
dence” of the infant must be within the District. Bv no 
rule of construction may this word “person” be stricken out 
of the code. 

Section 1130 of the code requires District children to be 
brought before the court “if practicable” and does not, as 
contended, give our courts jurisdiction to appoint guardians 
of the person for all children wliom it may be impracticable 
to bring before the court; for instance. New York or Canad¬ 
ian children. 

5. The failure to issue process or to give notice or to 
have the child in court was fatal error in the appointment 
of the guardian of the person. 

Section 1130 says that— 

“When it shall be necessary to appoint a guardian, 
either of the person or the estate, of an infant, the 
infant shall, if practicable, be brought before the 
court.” 

Section 150 of the code as above shown requires that the 
“person and residence” of the infant be within the District 
before a guardian of the person may be appointed. Since 
the courts may appoint guardians of the person of District 
children, only, the requirements of our law, as set out in 
tlie code, are that the child must actually be present in 
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tlie District of Columbia and, if practicable, it must l>e 
brought into the presence of the court. This contemplates 
wore than notice. Reading these sections with the require¬ 
ment of section 102, in case of suit against the infant, where 
double service of process upon custodian and infant is 
required, the intent is clear that notice is indispensable to 
the jurisdiction of the court. 

To say that section l.'SO of the code which merely gives 
the court jurisdiction to appoint a guardian authorizes the 
appointnient without notice, is to say that section (>() et se<i. 
of the code which give to the court its general jurisdiction 
authorizes the court to act in all of its cases without notice. 
It will hardly be contended that a petition for divorce or 
an adjudication in lunacy may be without notice merely 
l)ecause jurisdiction of the subject matter is given to the 
court without a specific re<iuirement of notice; and, yet, 
tliis is the proposition of counsel as to section loO. 

Again, section loO gives the probate court concurrent 
equitable jurisdiction and the appointment of a guar<nan 
under section 150 is a proceeding in equity. Probate rule .‘1 
makes equity rules applicable. Under eipiity rule 25 process 
is indispensable. 

Tlie order appointing Mr. Lehiner guardian says (K2) : 

“and said minor's personal presence in Court excusetl 
for good cause shown.'' 

The only “cause shown" was by the petition (Kl > wliicli 
said that Rutli “is a resident of the District of Colunil>ia" 
and “petitioner is the grandfather of said Ruth Lehmer and 
she is now in his custody and control.” 

She was not a resident here but was then a resident of 
New York with ^Ir. and Mrs. Mueller where she was placed 
with his consent and full intent that her permanent home 
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was New York. She was not in his custody or control as 
he then knew perfectly; indeed, in his petition for writ of 
habeas corpus he said that she was detained from his pos¬ 
session by Mr. and Mrs. Mueller who kept her because Mr. 
and Mrs. Hardy claimed to have adopted her and had de¬ 
livered her to the possession of Mr. and Mrs. Mueller and, 
as he claimed the adoption was illegal for want of notice to 
him, he was entitled to her custodv during her minoritv as 
guardian. In his answer to the petition (R15) “he admits 
the pendenc}’ of the habeas corpus procee<lings mentioned 
in paragraph seven and that the steps taken thereunder are 
correctly recited in said paragraph.” (R 7) 

Whut he said induchi-g the court to appoint him teas not 
true and those facts which he knew hut kept from the court 
would have prevented his appointment. I am satisfied his 
counsel believed the allegations of the petition and no crit¬ 
icism of counsel is intended. 

The necessity for notice in guardianship proceedings and 
numerous ancient and more modern cases are interestingly 
set out in a decision by our old general term in Mauro v. 
Ritchie, 3 Crauch, C. C., 147. 

Hutchins v. Johnson, 12 Connecticut, J70, 30 A. D. 622, 
was a suit by the “Conservator” of a lunatic on an award 
and the court said: 

“Another question arises: is this plaintiff a con¬ 
servator? He has stated, that he was legally ap¬ 
pointed ; and, of course, he must prove it. The record 
of his appointment does not show that notice of the 
application was ever given. Notice of such a pro¬ 
ceeding, so important to the subject, is required by 
the fundamental principles of justice; Chase v. Hath¬ 
away, 14 Mass., 224. Though it has been but recently 
required by our statute, our former practice showed 
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tlie necessity of this regulation, which the legislature 
intended should be effectual; for after directing tliat 
notice should be given, the statute adds, that a con- 
serv’ator shall in no case be appointed, unless notice 
is given: Stat. 315, ed. 1824. A requirement so salu- 
tar>’ should be rigidly enforced; and until such notice 
is given, the court has no right to make the appoint¬ 
ment, no more jurisdiction in the case, than any other 
tribunal. It would seem, then, as if it would result, 
as a matter of course, that a fact so imprirtant should 
be shown to the court, before tliey proceed; and that 
it must l)e found by them, l)efore their proceedings 
can be valid.*’ 

(Japlin V. Page, 18 Wall., 3.*)0 (cited more often, perhaps, 
than any other case on this subject e.vcept Pennoyer v. Neff, 
95 U. JS., 714, which followed it) held the title bad, which 
rested upon a judicial sale, because one of the defendants, 
an infant, resided in New York; the .suit and property were 
in California, and the statute of California requiring these 
facts of not residence to be shown by affidavit, they appeared 
only ill the bill and the ffnding of the court. Elementary 
propositions laid down for all time are that the ('ourt could 
not even appoint a guardian ad litem for an infant until 
service of process or personal appearance was had; that 
tribuivals of one state luive no jurisdiction over persons of 
other states unless found within their territorial limits; 
that a state cannot e.xtend its process into other states and 
doing so would amount to usurpation without binding ef¬ 
ficacy and that when the recoi'd of a court of general juris- 
diction, even, shoics th-at a defendant was without the juris¬ 
diction and thus beyond its process and did not actually 
appear, the presumption of jurisdiction ceases and that this 
is an obvious principle whose obsen’ance is so essential to 
the protection of parties without the jurisdiction: is a rule 
as old as the law and no one can personally lie bound until 
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he has had his day in court, which means that he has been 
duly cited to appear and afforded an opportunity to be 
heard, and further that judgment without such citation and 
opportunity wants all the attributes of judicial determina¬ 
tion in usu/rpation and oppression and can never be upheld 
where justice is justly administered. 

This case has been cited hundreds of times in cases cover¬ 
ing every conceivable form of adjudication and in a well con¬ 
sidered case in Arkansas (Hindman v. O’Connor, 13 L. R. A., 
498) the court held that where the application for the 
removing of an infant’s disabilities did not show affirma¬ 
tively that he was a resident, the order was not voidable, 
but was absolutelv void. 

The Hindman-O’Connor case was followed in Morris v. 
Dooley, 50 Ark., 487, and in Foster v. Waterman, 124 Mass., 
595, in holding a decree of adoption void where the face 
of the record does not show that the child was a resident. 
Both cases cited Oalpin v. Page. 

See also Mosby v. Gisborn, 17 Utah, 280, holding an order 
appointing a guardian is void where notice was not given 
to interested parties. 

Michigan Trust Co. v. Ferry, 99 C. C. A., 223, followed 
Galpin v. Page. Ferrj’ was executor of his father’s estate 
in Michigan, did not account, went to Utah, was there ad¬ 
judged incompetent and his sons were appointed his guard¬ 
ians and they with their attorney went to Michigan, ap¬ 
peared and defended the proceedings in the probate court 
for an accounting and a guardian ad litem was appointed, 
also. The following syllabus states the findings of law: 

‘‘No court has jurisdiction to appoint a guardian ad 
litem to defend, and no guardian ad litem has author¬ 
ity to defend, or to sumbit to an}’ court, or to appear 
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in rhe litigation over any claim or controversy of 
which that court had not previously acquired juris¬ 
diction by service of due process upon his ward.” 

Martin v. White, 76 C. C. A., 675, held the appointment 
of a guardian for an incompetent was void where the ward 
lived within the jurisdiction of the court and personal serv¬ 
ice was not had. The court's review of authorities follows: 

‘‘The ‘public notice' of the time and place of the 
hearing in a newspaper, or by posting a similar notice 
in thret^ public places in the town of Fairbanks, was 
not such a notice as the statute reipiired. 'White did 
not appear at the hearing. The procee<Iings then had 
were ex parte, without authority of law, and void. 
Chase v. Hathaway, 14 Mass., 222; E<ldy v. Eddy, 
15 III., 1186; Smith v. Burlingame, 4 Mason, 121, Fed. 
Cas. No. 13,017; North v. .Joslin, 59 Mich., 624, 626, 
26 N. W., 810; Evans v. .Johnson, .39 'W. Va., 299, 19 
S. E. 623, 23 L. K. A. 7:17, 45 Am. St. Rep. 912; Hunt 
V. Searcy, 167 Mo., 158, 67 S. W. 206; Stewart v. Tay¬ 
lor (Ky.) 6:1 S. W. 78:1; Martin v. Motsinger, 1:10 Ind., 
5.55, 5.58, :10 N. E. 523; Woerner, Am. Law of Guard¬ 
ianship, pp. 392, 39:1, 445. 

‘‘In Smith v. Burlingame, supra, which was a pro¬ 
ceeding under a statute which authorized the courts 
of probate ‘to appoint guardians of all persons who 
are delirious, * * * or who, for want of discre¬ 

tion in managing their estates, are likely to bring 
themselves and families to want and miserv',’ one 
Cady was appointed guardian by the court of probate, 
but no notice was given to the plaintiff previous to 
such appointment, and the objection was made that 
the want of notice was fatal. Story, Circuit .Justice, 
.said: 

‘My opinion is that the objection is fatal. The 
courts of probate have no right to put a person 
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under guardianship, as unfit to manage her affairs, 
without notice to the party and an adjudication 
of the facts; and until such adjudication, no letters 
of guardianship can legally be issued. The case of 
Chase v. Hathaway, 14 Mass., 222, is directly in 
point, and with that case I entirely concur.^ 

‘^In Evans v. Johnson, supra, the court elaborately 
discussed the question as to the necessity of giving 
notice to the alleged insane person, and other ques¬ 
tions applicable to the present case, and upon all the 
points cited numerous authorities. In answering the 
suggestion made that the notice to an insane man will 
do him no good, the court said: 

The reply is that his insanity is the very ques¬ 
tion to be tried, and he the only party interested 
in the issue. In many cases, if notice be given him, 
he will be prompt to attend, and in person l>e the 
unanswerable witness of his sanity.^ 

“Tlie court further said: , 

‘Even though the statute be silent regarding no¬ 
tice, ♦ ♦ yet the common law steps in and 

requires it. * * * A statute will not be con¬ 

strued to authorize proceedings affecting a man’s 
person or property without notice. It does not dis¬ 
pense with notice. * * * If the case were one 
of mere error or irregularity, it might be said that 
the order was good against collateral attack, and 
must be reversed by a direct proceeding; but the 
question is one of jurisdiction—a want of author¬ 
ity to make the order for want of jurisdiction over 
the person to be affected. * * * A sentence of 
the court without hearing the party, or giving him 
an opportunity to be heard, is not a judicial de¬ 
termination of his rights, and is not entitled to any 
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respect in any other tribunal. Jurisdiction is indis¬ 
pensable to the validity of all judicial proceedings. 
Jurisdiction of the person as well as the subject- 
matter are pre-requisites, and must exist, before a 
court can render a valid judgment or decree, and if 
either of these is wanting, all the proceedings are 
void. * * ♦ The county court being a court of 

limited jurisdiction, it must appear, not only that 
it had jurisdiction as to the subject-matter, but also 
over the person by service of process or notice. 
* * * * Wlien we say there must be jurisdiction, 
we mean both that the matter and the person to 
be affected must be witliin the jurisdiction of tlie 
court by service or notice upon him.' 

“In Stewart v. Taylor, supra, the court said: 

^Although the statute is silent upon the subject 
of notice, we cannot believe that the I^egislature 
ever intended tliat one should be declared a lunatic, 
and have his property and pei’son put in charge of 
another, without either being present in court, with 
an opportunity to defend the procee<ling, or with¬ 
out having due notice thereof, and thus have an 
opportunity to appear and defend. Even if tlie 
Legislature had so intended, a judgment rendered 
in the pr<K*eeding would not be valid unless the de¬ 
fendant in the writ had been notified by process 
of the court of its pendency, or was pi'esent at the 
trial with an opportunity to defend. To adjudge 
him to be of unsound mind without notice or his 
personal appearance at the trial would be to de¬ 
prive him of important and valuable rights with¬ 
out being heard.^ 

“In Martin v. Motsinger, supra, the court said: 

‘While the statute does not in terms provide for 
notice, tlie proceedings are of such a character that 
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they cannot be ex parte and be valid. If the statute 
was to be construed as authorizing proceedings of 
an ex parte character, it would be, to that extent, 
in conflict with the Constitution of the United 
States, and void.’ 

‘Terhaps the most illustrative case bearing upon 
the injustice that may be done by a judicial proceed¬ 
ing without notice is that of Scott v. McNeal, 154 
U. S., 34, 40, 48, 14 Sup. Ct. 1108, 38 L. Ed., 896. 
This is a suit in ejectment. The facts showed that 
in March, 1881, the plaintiff mysteriously disappeared, 
and nothing was heard of him, and he was believed 
to be dead until July, 1891, when he returned. In 
1888, on the presumption that he was dead, letters 
of administration were granted, and his estate was 
administered upon and the land in question sold. 
When he returned he sued the purchaser for the land. 
The courts of the state of Washington held that the 
proceedings in administration were conclusive—that 
he was dead—and directed a verdict for the defend¬ 
ant. The case was appealed to the Supreme Court, 
of the United States, where judgment below was re¬ 
versed. Mr. Justice Gray, in delivering the opinion 
of the court, after citing the fourteenth article of 
amendment to the Constitution of the United States, 
said: 

‘These prohibitions extend to all acts of the state, 
whether through its legislative, its executive or its 
judicial authorities. * * * *No judgment of a court 
is due process of law if rendered without jurisdic¬ 
tion in the court or without notice to the party. 
The words “due process of law,” when applied to 
judicial proceedings, as was said by Justice Field, 
speaking for this court, “mean a course of legal 
proceedings according to those rules and prin- 
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ciples which have been established in onr systems 
of jurisprudence for the protection and enforce¬ 
ment of private rights. To give such proceedings 
any validity’ there must be a tribunal competent by 
its Constitution—that is, by the law of its creation 
—to pass upon the subject-matter of the suit; and, 
if that involves merely a determination of the per¬ 
sonal liability of the defendant, he must be brought 
within his jurisdiction by service of process within 
the state or his voluutarj’ appearance” l*ennoyer 
v. Neff, 95 U. S., 714, 7i:i, 24 L. Ed., 5G5. 

“See also, Hamilton v. Brown, 161 U. S., 256, 267, 
16 Sni). Ct., 585, 40 L. Ed., 691; New Orleans Water 
Works v. New Orleans, 164 U. S., 471, 480, 17 Sup. 
Ct., 161, 41 L. Ed., 518, Chicago, B. & Q. K. Co. v. 
Chicago, 166 U. S., 226, 254, 17 Sup. Ct., 581, 41 
L. Ed., 978.” 

Almost every conceivable application of the rules laid 
down in Oalpiu v. l*age and Pennoyer v. Neff will be found 
in Kose's notes to those cases, including debts, contracts, 
• liens, torts, taxes, alimony, infancy, lunacy, marriage, di¬ 
vorce, domicile, residence and citizenship; and through it 
all runs the question: “has the person to be affected been 
uotitied,” or “are we about to violate the dettnition by Mr. 
VV’ebster in the Dartmouth College case, ♦ ♦ * * of due 
process of law, that ut heans before it condemns f' - ^ Evans 
V. .Johnson, supra. 

There being no error in the decree appealed from, it should 
be affirmed, it is respectfully submitted. 

WM. HENRY WHITE, 
Attorney for Appellees, 







